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Washington ,  Tuesday ,  June  27 ,  7959 


The  President 


cers  shall  acquaint  themselves  with  per¬ 
tinent  treaty  provisions  and  with  the  lo¬ 
cal  laws  and  regulations  prescribed  in 
each  case  and  shall  be  governed  accord¬ 
ingly. 

III-6.  Tax  exemptions.  Since  the  tax¬ 
ation  of  representatives  of  foreign  gov¬ 
ernments  is  largely  regulated  by  recipro¬ 
cal  agreements  between  nations,  diplo¬ 
matic  and  consular  officers  shall  acquaint 
themselves  with  pertinent  treaty  provi¬ 
sions  and  with  the  local  laws  and  regu¬ 
lations  in  each  instance  and  shall  con¬ 
form  thereto. 

Cancellation  of  Regulations 

The  following  provisions  of  the  Foreign 
Service  Regulations  of  the  United  States 
are  hereby  canceled: 

Part  I 

Sections  II-8,  II-9,  and  11-33 

Chapter  VII. 

Part  II 

Sections  IV-71,  IV-72,  IV-73,  IV-74, 
IV-75,  XXTV-426,  XXIV-427,  and  XXIV- 
428 

Chapter  V. 

Revocation  of  Executive  Order 

Executive  Order  No.  5956,  dated 
December  1,  1932,  is  hereby  revoked. 

Franklin  D  Roosevelt 

The  White  House, 

|  June  22,  1939. 

[No.  81811 

[F.  R.  Doc.  39-2201;  Filed,  June  23,  1939; 
>  3:39  p.  m.) 
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Amending  the  Foreign  Service  Regula¬ 
tions  of  the  United  States 

By  virtue  of  and  pursuant  to  the  au¬ 
thority  vested  in  me  by  section  1752  of 
the  Revised  Statutes  of  the  United  States 
(22  U.S^-C.  §  132) ,  it  is  ordered  that  the 
Foreign  Service  Regulations  of  the  United 
States  be,  and  they  are  hereby,  amended 
by  prescribing  the  following  sis  Chapter 
in  thereof : 

CHAPTER  in — IMMUNITIES,  POWERS,  AND 
PRIVILEGES 

III-l.  Diplomatic  immunity.  The  im¬ 
munity  from  the  jurisdiction  of  the  coun¬ 
try  to  which  a  diplomatic  representative 
is  accredited,  which  is  accorded  under 
the  law  of  nations  to  said  diplomatic 
official  staff  and 


Title  17 — Commodity  and  Securi¬ 
ties  Exchanges: 

Securities  and  Exchange  Com¬ 
mission: 

Public  Utility  Holding  Com¬ 
pany  Act  of  1935,  amend¬ 
ment  of  Rule  U-13-4 _ 
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on,  income-taxable  years 
ending  after  April  3,  1939- 
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Treasury: 

Office  of  the  Secretary: 

Practice  of  attorneys  and 
agents  regulations  sup- 


representative, 
household,  and  the  exemption  of  premises 
occupied  in  an  official  diplomatic  ca¬ 
pacity,  shall  not  be  waived  except  by 
consent  of  the  Secretary  of  State. 

m-2.  Consular  rights  and  privileges. 
A  consular  officer  shall  protest  to  the 
appropriate  local  official  (after  first  as¬ 
suring  himself  that  such  protest  is  well 
founded)  any  infringement  of  the  rights 
and  privileges  necessary  to  carry  out  the 
duties  of  his  office,  rights  and  privileges 
of  this  nature  having  been  secured  to 
him  under  the  law  of  nations.  He  shall 
also  protest  the  infringement  of  any 
rights  and  privileges  conceded  by  treaty, 
custom,  or  local  law. 

IH-3.  Evasion  of  just  obligations  pro¬ 
hibited. 


plemented. 
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A  diplomatic  representative  or 
consular  officer  shall  not  avail  himself 
of  the  protection  afforded  by  reason  of 
his  official  position  to  evade  the  settle¬ 
ment  of  just  obligations. 

in-4.  Asylum.  A  diplomatic  repre¬ 
sentative  or  consular  officer  may  not  ex¬ 
tend  asylum  to  persons  outside  of  his 
official  or  personal  household. 

III-5.  Customs  courtesies.  Since  cus¬ 
toms  courtesies  are  accorded  by  the 
United  States  to  diplomatic  representa¬ 
tives  and  consular  officers  on  a  recipro¬ 
cal  basis,  diplomatic  and  consular  offi- 


Rules ,  Regulations,  Orders 
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SECURITIES  EXCHANGES 

SECURITIES  AND  EXCHANGE 
COMMISSION 

Public  Utility  Holding  Company  Act  of 
1935 

AMENDMENT  OF  RULE  U-13-4 

Acting  pursuant  to  the  authority 
granted  to  it  by  the  Public  Utility  Holding 


Department  of  Labor: 

Wage  and  Hour  Division: 

Appointing  Merle  D.  Vincent, 
as  authorized  representa¬ 
tive  to  grant  or  deny  ap¬ 
plications  for  special  cer¬ 
tificates  for  employment 
of  learners _ 
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Published  by  the  Division  of  the  Federal 
Register.  The  National  Archives,  pursuant  to 
the  authority  contained  in  the  Federal 
Register  Act,  approved  July  26,  1935  (49 
Stat.  L.  500),  under  regulations  prescribed 
by  the  Administrative  Committee,  with  the 
approval  of  the  President. 

The  Administrative  Committee  consists  of 
the  Archivist  or  Acting  Archivist,  an  officer 
of  the  Department  of  Justice  designated  by 
the  Attorney  General,  and  the  Public  Printer 
or  Acting  Public  Printer. 

The  daily  issue  of  the  Federal  Register 
will  be  furnished  by  mail  to  subscribers,  free 
of  postage,  for  $1  per  month  or  $10  per  year; 
single  copies  10  cents  each;  payable  in  ad¬ 
vance.  Remit  by  money  order  payable  to 
Superintendent  of  Documents,  Government 
Printing  Office,  Washington,  D.  C. 

Correspondence  concerning  the  publica¬ 
tion  of  the  Federal  Register  should  be  ad¬ 
dressed  to  the  Director,  Division  of  the 
Federal  Register,  The  National  Archives, 
Washington,  D.  C. 


Company  Act  of  1935,  especially  Sections 
13  (b)  and  20  (a)  thereof  1C.  687,  sec.  13, 
49  Stat.  825;  15  U.S.C.,  Sup.  m,  79m: 
C.  687,  sec.  20,  49  Stat.  833;  15  U.S.C.,  Sup. 
Ill,  79tl,  and  finding  that  such  action 
will  not  adversely  affect  the  public  inter¬ 
est  or  the  interest  of  investors  or  con¬ 
sumers  and  is  appropriate  to  carry  out 
the  provisions  of  said  Act,  the  Securities 
and  Exchange  Commission  hereby 
amends  paragraph  (c)  of  Rule  U-13-41 
[Sec.  250.U— 13-41  so  that  said  paragraph 
(c)  shall  read  as  follows:' 

§  250.U— 13—4  (Rule  U-13-4)  Exemp¬ 
tion  in  the  Case  of  Transactions  urith 
Foreign  Associates. 


17.7 


17.8 

17.9 


(c)  Upon  filing  such  an  application  in 
good  faith,  the  applicant  shall  be  en¬ 
titled  to  a  temporary  exemption  from  all 
provisions  of  Section  13  (b)  of  the  Act 
1C.  687,  sec.  13,  49  Stat.  825;  15  U.S.C., 
Sup.  Ill,  79m],  and  the  rules  and  regula¬ 
tions  promulgated  thereunder,  as  to 
which  an  exemption  is  sought,  pending 
action  by  the  Commission  upon  the 
application. 


CONTENTS— Continued 

Federal  Communications  Commis¬ 
sion: 

Orders  for  hearings,  etc.:  Paee 

Lorain  County  Radio  Corp., 
rates  for  radiotelephone 

service _  2503 

Lorain  County  Radio  Corp., 
and  Thorne  Donnelly 
(Donnelley  Radio  Tele¬ 
phone  Co.),  service  be¬ 
tween  ships  on  Great 
Lakes  and  land  stations 

provided  by -  2504 

Federal  Trade  Commission: 

Orders  appointing  examiners, 
etc.: 

Hy-Test  Cement  Co -  2504 


Effective  upon  publication. 

By  the  Commission. 

[seal]  Francis  P.  Brassor, 

Secretary. 


[F.  R.  Doc. 


39-2217; 

12:17 


Filed, 
p.  m.[ 


June  26,  1939; 


TITLE  26— INTERNAL  REVENUE 
BUREAU  OF  INTERNAL  REVENUE 
[T.  D.  4906) 

Subchapter  A — Part  17 — Excess  Profits 
on  Navy  Contracts 

regulations  for  income-taxable  years 

ENDING  AFTER  APRIL  3,  1939*t 


Sec. 

17.6  Manner  of  determining  liability  with 
respect  to  contracts  or  subcontracts 
for  complete  naval  vessels  or  portions 
thereof. 

Manner  of  determining  liability  with 
respect  to  contracts  or  subcontracts 
for  complete  naval  aircraft  or  por¬ 
tions  thereof. 

Total  contract  price. 

Cost  of  performing  a  contract  or  sub¬ 
contract. 

17.10  Credits  for  net  loss  and  deficiency  in 

profit  in  computing  excess  profit. 

17.11  Credit  for  Federal  income  taxes. 

17.12  Failure  of  contractor  to  require  agree¬ 

ment  by  subcontractor. 

17.13  Evasion  of  excess  profit. 

17.14  Books  of  account  and  records. 

17.15  Report  to  Secretary  of  the  Navy. 

17.16  Annual  reports  for  income-taxable 

years. 

17.17  Payment  of  excess  profit  liability. 

17.18  Liability  of  surety. 

17.19  Determination  of  liability  for  excess 

profit,  interest  and  penalties;  assess¬ 
ment,  collection,  payment,  refunds. 

17.20  Applicability  of  Treasury  Decision  4723, 

as  amended. 

§  17.0  Introductory,  (a)  Section  3  of 
the  Act  entitled  “An  Act  To  establish 
the  composition  of  the  United  States 
Navy  with  respect  to  the  categories  of 
vessels  limited  by  the  treaties  signed  at 
Washington,  February  6,  1922,  and  at 
London,  April  22,  1930,  at  the  limits  pre¬ 
scribed  by  those  treaties;  to  authorize  the 
construction  of  certain  naval  vessels;  and 
for  other  purposes,”  approved  March  27, 
1934,  48  Stat.  505  (34  U.S.C.  496),  as 
amended  by  the  Act  of  June  25,  1936,  49 
Stat.  1926  (34  U.S.C.,  Sup.  IV,  496)  reads 
as  follows: 

Sec.  3.  The  Secretary  of  the  Navy  is  hereby 
directed  to  submit  annually  to  the  Bureau  of 
the  Budget  estimates  for  the  construction  of 
the  foregoing  vessels  and  aircraft;  and  there 
is  hereby  authorized  to  be  appropriated  such 
sums  as  may  be  necessary  to  carry  into  effect 
the  provisions  of  this  Act:  Provided,  That  no 
contract  shall  be  made  by  the  Secretary  of 
the  Navy  for  the  construction  and/or  manu¬ 
facture  of  any  complete  naval  vessel  or  air¬ 
craft,  or  any  portion  thereof,  herein,  hereto¬ 
fore,  or  hereafter  authorized  unless  the  con¬ 
tractor  agrees — 


New  York  Diesel  Institution, 

Inc.,  et  al _  2504 

Securities  and  Exchange  Commis¬ 
sion: 

Hearings  on  applications  to 
strike  from  listing  and  reg¬ 
istration: 

United  States  Distributing 
Corp.,  common  stock,  no 


par  value _  2505 

Western  Pacific  Railroad 
Corp.,  common  stock,  $100 

par  value -  2505 

Notice  of  and  orders  for  hear¬ 
ings: 

San  Antonio  Public  Service 

Co _  2506 

Wisconsin  Gas  &  Electric  Co_  2505 
Treasury  Department: 


Federal  Alcohol  Administration 
Division: 

Caution  notice  on  bottled  in 
bond  distilled  spirits,  re¬ 
vision  of _  2503 


To  Officers  and  Employees  of  the  Treas¬ 
ury  Department,  the  Navy  Department, 
and  Others  Concerned: 

Table  of  Contents 

Sec. 

17.0  Introductory. 

17.1  Definitions. 

17.2  Scope  of  these  regulations. 

17.3  Contracts  and  subcontracts  under 

which  excess  profit  liability  may  be 
incurred. 

17.4  Contracts  or  subcontracts  for  scientific 

equipment. 

17.5  Completion  of  contract  defined. 


1  4  F.R.  2271  DI. 

•Sections  17.0  to  17.20  issued  under  the 
authority  contained  in  sections  650,  651  and 
3791  of  the  Internal  Revenue  Code  and  sec¬ 
tion  3  of  the  Act  of  March  27,  1934,  48  Stat. 
505  (34  U.S.C.  496),  as  amended  by  the  Act 
of  June  25.  1936,  49  Stat.  1926  (34  U.S.C., 
Sup.  IV,  496)  and  as  further  amended  by 
the  Act  of  April  3.  1939  (Public,  No.  18.  76th 
Cong.,  1st  sess.) 

tThe  source  of  sections  17.0  to  17.20  is 
Treasury  Decision  4906,  approved  June  16, 
1939  by  the  Acting  Secretary  of  the  Treasury 
and  approved  June  23,  1939  by  the  Acting 
Secretary  of  the  Navy. 


(a)  To  make  a  report,  as  hereinafter  de¬ 
scribed,  under  oath,  to  the  Secretary  of  the 
Navy  upon  the  completion  of  the  contract. 

(b)  To  pay  into  the  Treasury  profit,  as 
hereinafter  provided  shall  be  determined  by 
the  Treasury  Department,  in  excess  of  10  per 
centum  of  the  total  contract  prices,  of  such 
contracts  within  the  scope  of  this  section  as 
are  completed  by  the  particular  contracting 
party  within  the  income-taxable  year,  such 
amount  to  become  the  property  of  the  United 
States,  but  the  surety  under  such  contracts 
shall  not  be  liable  for  the  payment  of  such 
excess  profit:  Provided,  That  if  there  is  a  net 
loss  on  all  such  contracts  or  subcontracts 
completed  by  the  particular  contractor  or 
subcontractor  within  any  income  taxable 
year,  such  net  loss  shall  be  allowed  as  a 
credit  in  determining  the  excess  profit,  if  any, 
for  the  next  succeeding  income  taxable  year: 
Provided  further,  That  if  such  amount  is  not 
voluntarily  paid  the  Secretary  of  the  Treas¬ 
ury  shall  collect  the  same  under  the  usual 
methods  employed  under  the  internal-reve¬ 
nue  laws  to  collect  Federal  income  taxes: 
Provided  further.  That  all  provisions  of  law 
(including  penalties)  applicable  with  respect 
to  the  taxes  imposed  by  Title  I  of  the  Reve¬ 
nue  Act  of  1934,  and  not  inconsistent  with 
this  section,  shall  be  applicable  with  respect 
to  the  assessment,  collection,  or  payment  of 
excess  profits  to  the  Treasury  as  provided  by 
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this  section,  and  to  refunds  by  the  Treasury  that  if  there  is  a  net  loss,  or  a  net  profit  less  spect  to  section  3  of  such  Act,  as  first 

SIZE'S? ^sjsnjsTrSt  fi  «-—•»» «  »>»««.•*»» 

section  shall  not  apply  to  contracts  or  sub-  and/or  manufacture  of  any  complete  aircraft  sections  650  and  651  of  the  Internal  Rev- 
contracts  for  scientific  equipment  used  for  or  portion  thereof  completed  by  the  particular  enueCode:*t 

communication,  target  detection,  navigation,  contractor  or  subcontractor  within  any  in-  *17  1  nefinififyni  .  llcoH  ■  .. 

and  fire  control  as  may  be  so  designated  by  come  taxable  year,  such  net  loss  or  deficiency  8  1  _  ■Lfefinuums.  as  usea  in  tnese 

the  Secretary  of  the  Navy,  and  the  Secretary  in  profit  shall  be  allowed  as  a  credit  in_  de-  regulations  the  term — 
of  the  Navy  shall  report  annually  to  the  termining  the  excess  profit,  if  any,  during  (  *  “Arf»  menne  the  Act  nf  Mamh  97 
Congress  the  names  of  such  contractors  and  the  next  succeeding  four  income  taxable  enc  non  ^  ’ 

subcontractors  affected  by  this  provision,  to-  years,  and  that  the  method  of  ascertaining  iyd4,  48  Stat.  505  (34  U.S.C.  496)  as 

gether  with  the  applicable  contracts  and  the  the  amount  of  excess  profit,  initially  fixed  originally  enacted,  as  amended  by  the 

amounts  thereof :  And  provided  further,  That  upon  shall  be  determined  on  or  before  June  Act  0f  June  25  1936  49  Stat  1926  (34 

the  income-taxable  years  shall  be  such  tax-  30,  1939:  Provided  further,  That  if  6uch  TT  Q  n  ,  '  *„_**,__ 

able  years  beginning  after  December  31,  1935,  amount  is  not  voluntarily  paid  the  Secretary  oup.  iv,  syot,  ana  as  iurtner 

except  that  the  above  provisos  relating  to  the  of  the  Treasury  shaU  coUect  the  same  under  amended  by  the  Act  of  April  3,  1939 

assessment,  collection,  payment,  or  refund-  the  usual  methods  employed  under  the  in-  (Public,  No.  18,  76th  Cong.,  1st  sess.; 

ing  of  excess  profit  to  or  by  the  Treasury  shall  ternal-revenue  laws  to  collect  Federal  income  t  p  -r  i  Q7Q_on  i  7  i 

lfa 0*7  1 004  tftYAc  •  Prrwu'WoW  fiiT+h  err  TViof  oil  nrrmicinnc  -iWO*  A\J,  ±0  /  • 


be  retroactive  to  March  27,  1934.  taxes:  Provided  further,  That  all  provisions  *  ’  ...... 

(c)  TO  make  no  subdivisions  of  any  con-  of  law  (including  penalties)  applicable  with  (t))  Person  includes  an  individual,  a 
tract  or  subcontract  for  the  same  article  or  respect  to  the  taxes  imposed  by  Title  I  of  the  corporation,  a  partnership,  a  trust  or  es- 
articles  for  the  purpose  of  evading  the  pro-  Revenue  Act  of  1934,  and  not  inconsistent  ^ate,  a  joint-stock  company,  an  associa- 

any°ncontractiSor ' ° subconSt involving1  an  respect  to  the  assessment,  collection,  or  pay-  tion’  or  a  syndicate,  group,  pool,  joint 
amount  in  excess  of  $10,000  shall  be  subject  ment  of  excess  profits  to  the  Treasury  as  pro-  venture  or  other  unincorporated  orgam- 
to  the  conditions  herein  prescribed.  vlded  by  this  section,  and  to  refunds  by  the  zation  or  group,  through  or  by  means  of 

(d)  That  the  manufacturing  spaces  and  Treasury  (^overpayments  of  exc^  profits  which  any  business,  financial  operation 
books  of  its  own  plant,  affiliates,  and  subdi-  Jnt°  the  Treasury  And  provided  further ,  venture  is  carried  nn 

visions  shall  at  all  times  be  subject  to  in-  That  this  section  shall  not  apply  to  contracts  or  van™fe  *s  carried  on. 

spection  and  audit  by  any  person  designated  or  subcontracts  for  scientific  equipment  used  (C)  Contract  means  an  agreement 

by  the  Secretary  of  the  Navy,  the  Secretary  *or  communication,  target  detection,  naviga-  made  by  authority  of  the  Secretary  of 

Commltte^jf'congress  ^  authortod  by  of  theTav?*  4116  the  construction  or  manu- 

tv,  oo  ...boon,^  the  the  Nevy  shall  report  annually  to  (acture  ot  any  complete  naval  vessel  or 


ST&ngrS ’S'tSS  iTSi  » aircraft,  or  any  portion  thereof, 
contractor  agreee  to  the  foregoing  conUi  <d)  ".Confmctor”  means  a  person  en- 

The  report  shall  be  in  form  prescribed  by  and  the  amounts  thereof:  And  provided  tenng  into  a  direct  contract  tutn  the 
the  Secretary  of  the  Navy  and  shall  state  the  further,  That  the  income-taxable  years  shall  Secretary  of  the  Navy  or  his  duly  au- 
total  contract  price,  the  cost  of  performing  be  such  taxable  years  beginning  after  Decern-  thorized  representative, 
the  contract,  the  net  income,  and  the  per  ber  31,  1935,  except  that  the  above  provisos  moanc  on  0ffrw. 

centum  such  net  income  bears  to  the  con-  relating  to  the  assessment,  collection,  pay-  ouocuni  ac  means  an  agret- 

tract  price.  A  copy  of  such  report  shall  be  ment,  or  refunding  of  excess  profit  to  or  by  ment  entered  into  by  one  person  With 
transmitted  to  the  Secretary  of  tha  Treasury  the  Treasury  shall  be  retroactive  to  March  27,  another  person  for  the  construction  or 
for  consideration  in  connection  with  the  1934.  manufacture  of  a  complete  naval  vessel 

Federal  income  tax  returns  of  the  contractor  ...  _ _ .  , , 

for  the  taxable  year  or  years  concerned.  (c)  Sections  650  and  651  of  the  In-  or  aircraft  or  any  portion  thereof,  the 

The  method  of  ascertaining  the  amount  of  temal  Revenue  Code,  approved  February  Prime  contract  for  such  vessel  or  air- 
excess  profit  to  be  paid  into  the  Treasury  jq,  1939,  read,  respectively,  as  follows:  craft  or  portion  thereof  having  been  en- 


34  •  manufacture  of  a  complete  naval  vessel 

(c)  Sections  650  and  651  of  the  In-  or  aircraft  or  any  portion  thereof,  the 


excess  profit  to  be  paid  into  the  Treasury  iq,  1939,  read,  respectively  as  follows:  craft  or  portion  thereof  having  been  en- 

shall  be  determined  by  the  Secretary  of  the  ’  ’  tered  into  between  a  contractor  and  the 

rtW'anTmSr—  XxSZSS.  5  ,*?  °f  “*  NaVy  OT  hlS  dUly  aU‘ 

The  method  initially  fixed  upon  shall  be  so  amount  of  profit  required  to  be  paid  into  thorized  representative. 

determined  on  or  before  June  30,  1934:  Pro-  the  Treasury  under  section  3  of  the  Act  (f)  “Subcontractor”  means  any  per- 

tnded.  That  in  any  case  where  an  excess  profit  0f  March  27,  1934,  c.  95,  48  Stat.  505,  son  other  than  a  contractor  entering  into 

siL  to  the  LSetSS  “  ^“dedby, 25'  l9T36'  a  subcontract. 

of  the  Treasury  shall  allow  credit  for  any  c.  812,  49  Stat.  1926  (U.S.C.,  Supp.  Ill,  (g)  “Contracting  party”  means  a  con- 


of  the  Treasury  shall  allow  credit  for  any 


‘Contracting  party”  means  a  con- 


Federal  income  taxes  paid  or  remaining  to  be  Title  34,  §  496) ,  with  respect  to  contracts  tractor  or  subcontractor  as  the  case 


paid  upon  the  amount  of  such  excess  profit 


The  contract  or  sui^ontracts  referred  to  years  beginning  after  December  31,  1938, 
herein  are  limited  to  those  where  the  award  . _ ,  . _ ,  ..  ’ 


completed  within  income-tax  taxable  may  be. 

years  beginning  after  December  31,  1938,  (h)  “Contract  price ”  or  “total  contract 


exceeds  $10,000. 


is  not  voluntarily  paid,  the  Secretary  price”  means  the  amount  or  total  amount 
shall  collect  the  same  under  the  usual  to  be  received  under  a  contract  or  sub- 


"  *252  me4hods  employed  *under  the  internal  ccnUact  as  the  c.etoa^he' 


to  above  in  paragraph  (a)  was  further 
amended  by  the  Act  of  April  3, 1939  (Pub¬ 
lic,  No.  18,  76th  Cong.,  1st  sess.;  I.R.B. 
1939-20,  13)  and  as  so  amended  reads  as 
follows: 


revenue  laws  to  collect  Federal  income 
taxes. 


(i)  “Income-taxable  year”  means  the 
calendar  year,  the  fiscal  year  ending  dur- 


“§  651  Laws  applicable.  All  provi-  ing  such  calendar  year,  or  the  fractional 

ioilowT*’  ~  - - - ~  sions  of  law  (including  penalties)  appli-  part  of  such  calendar  or  fiscal  year,  upon 

cable  with  respect  to  the  taxes  imposed  the  basis  of  which  the  contracting  party’s 
Sec.  3.  (b)  To  pay  into  the  Treasury  profit,  by  Title  I  of  the  Revenue  Act  of  1934,  net  income  is  computed  and  for  which 

by  theeS-easury 1 DepaxtrMnt!  i?  excess™?  io  48  stat-  683 •  3X1(1  not  inconsistent  with  its  income  tax  returns  are  made  for  Fed- 

per  centum  of  the  total  contract  prices  for  section  3  of  said  act  of  March  27,  1934,  eral  income  tax  purposes.  *f 

the  construction  and/or  manufacture  of  any  shall  be  applicable  with  respect  to  the  5172  Scone  nf  these  rennlatinns 
complete  naval  vessel  or  portion  thereof,  and  asqpcsmpnt  collection  nr  navment  nf  pv  bcope  Of  these  regulations. 

in  excess  of  12  per  centum  of  the  total  con-  assessment,  collection,  or  payment  of  ex-  These  regulations  deal  with  liability  for 

tract  prices  for  the  construction  and/or  cess  profits  to  the  Treasury  as  provided  excess  profit  on  contracts  and  subcon- 

K  sec( 11011  ®50’  and  to  re,£und!  by  the  tracts  for  the  construction  or  manufac- 
tion  thereof,  of  such  contracts  within  the  Treasury  of  overoavments  nf  pxppss  .  ,  ,  ... 

scope  of  this  section  as  are  completed  by  the  tr,  the  TrLirv  »  ture  of  any  complete  naval  vessel  or  air- 

particular  contracting  party  within  the  in-  p  uuw*  w  1  craft  or  any  portion  thereof  completed 

come  taxable  year,  such  amount  to  become  Pursuant  to  the  authority  prescribed  within  income-taxable  years  ending  after 

suretPyr0SndIr  such  coXcts  shall  not  be  by  sections  650,  651  and  3791  of  the  In-  April  3,  1939.  As  to  the  date  of  the  corn- 
liable  for  the  payment  of  such  excess  profit:  temal  Revenue  Code  and  section  3  of  the  pletion  of  a  contract  or  subcontract,  sec 
Provided,  That  if  there  is  a  net  loss  on  all  Act  of  March  27,  1934,  48  Stat.  505  (34  section  17.5  of  these  regulations.*! 


liable  for  the  payment  of  such  excess  profit:  temal  Revenue  Code  and  section  3  of  the 
Provided,  That  if  there  is  a  net  loss  on  all  Act  of  March  27,  1934,  48  Stat.  505  (34 

ca";  v-s-c„.496,,„’.“.r'.nded  by  tba  ^  °f 


complete  naval  vessel  or  portion  thereof  com 
pleted  by  the  particular  contractor  or  sub-  Sup.  iy,  496)  and  as  further  amended  by  be  incurred.  Except  as  otherwise  pro- 
contractor  within  any  income  taxable  year,  the  Act  of  April  3,  1939  (Public,  No.  18,  vided  with  respect  to  contracts  or  sub- 
detenJlSii0gSSthe Excess  profit  if ^ny^for  the  76th  Cong.,  1st  sess.) ,  the  following  reg-  contracts  for  certain  scientific  equip- 


U.S.C.  496),  as  amended  by  the  Act  of  §17.3  Contracts  and  subcontracts 
June  25,  1936,  49  Stat.  1926  (34  U.S.C.,  under  which  excess  profit  liability  may 


contracts  for  certain  scientific  equip- 


next  succeeding  income  taxable  year,  and  ulations  are  hereby  prescribed  with  re-  1  ment  (see  section  17.4  of  these  regula- 
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tions),  every  contract  awarded  for  an 
amount  exceeding  $10,000  and  entered 
into  after  the  enactment  of  the  Act  of. 
March  27,  1934  for  the  construction  or 
manufacture  of  any  complete  naval  ves¬ 
sel  or  aircraft,  or  any  portion  thereof, 
is  subject  to  the  provisions  of  the  Act 
relating  to  excess  profit  liability.  Any 
subcontract  made  with  respect  to  such  a 
contract  and  involving  an  amount  in 
excess  of  $10,000  is  also  within  the  scope 
of  the  Act.  If  a  contracting  party 
places  orders  with  another  party,  ag¬ 
gregating  an  amount  in  excess  of  $10,- 
000,  for  articles  or  materials  which  con¬ 
stitute  a  part  of  the  cost  of  performing 
the  contract  or  subcontract,  the  placing 
of  such  orders  shall  constitute  a  sub¬ 
contract  within  the  scope  of  the  Act,  un¬ 
less  it  is  clearly  shown  that  each  of  the 
orders  involving  $10,000  or  less  is  a  bona 
fide  separate  and  distinct  subcontract 
and  not  a  subdivision  made  for  the  pur¬ 
pose  of  evading  the  provisions  of  the 
Act.*t 

§  17.4  Contracts  or  subcontracts  for 
scientific  equipment.  No  excess  profit 
liability  is  incurred  upon  a  contract  or 
subcontract  entered  into  after  the 
amendment  of  section  3  (b)  of  the  Act 
on  June  25,  1936,  if  at  the  time  or  prior 
to  the  time  such  contract  or  subcontract 
is  made  it  is  designated  by  the  Secre¬ 
tary  of  the  Navy  as  being  exempt  under 
the  provisions  of  the  Act  pertaining  to 
scientific  equipment  used  for  communi¬ 
cation,  target  detection,  navigation,  or 
fire  control.  The  exemption  of  con¬ 
tracts  or  subcontracts  for  scientific 
equipment  does  not  extend  to  any  con¬ 
tract  or  subcontract  entered  into  prior 
to  the  enactment  of  such  amendment 
of  section  3  (b)  of  the  Act.*t 

§  17.5  Completion  of  contract  de¬ 
fined.  The  date  of  delivery  of  the  vessel, 
aircraft  or  portion  thereof  covered  by  the 
contract  or  subcontract  shall  be  consid¬ 
ered  the  date  of  completion  of  the  con¬ 
tract  or  subcontract  unless  otherwise  de¬ 
termined  jointly  by  the  Secretary  of  the 
Navy  and  the  Secretary  of  the  Treasury 
or  their  duly  authorized  representatives. 
Except  as  otherwise  provided  in  the  pre¬ 
ceding  sentence,  the  replacement  of  de¬ 
fective  parts  of  delivered  articles  or  the 
performance  of  other  guarantee  work  in 
respect  of  such  articles  will  not  operate 
to  extend  the  date  of  completion.  As  to 
the  treatment  of  the  cost  of  such  work 
as  a  cost  of  performing  a  contract  or 
subcontract,  see  section  17.9  (h)  of  these 
regulations.  As  to  a  refund  in  case  of 
adjustment  due  to  any  subsequently  in¬ 
curred  additional  costs,  see  section  17.19 
of  these  regulations.  If  a  contract  or 
subcontract  is  at  any  time  cancelled  or 
terminated,  it  is  completed  at  the  time  of 
the  cancellation  or  termination.* t 
§  17.6  Manner  of  determining  liabil¬ 
ity  with  respect  to  contracts  or  subcon¬ 
tracts  for  complete  naval  vessels  or  por¬ 
tions  thereof.  If  in  an  income -taxable 
year  ending  after  April  3,  1939  a  con¬ 
tracting  party  completes  one  or  more 
contracts  or  subcontracts  coming  within 


the  scope  of  the  Act  and  entered  into  for 
the  construction  or  manufacture  of  any 
complete  naval  vessel  or  any  portion 
thereof,  the  amount  of  excess  profit  to 
be  paid  to  the  United  States  with  respect 
to  all  such  contracts  and  subcontracts 
completed  within  the  income-taxable 
year  shall  be  computed  as  follows: 

The  first  step  is  to  ascertain  the  total 
contract  prices  of  all  such  contracts  and 
subcontracts  completed  by  the  contract¬ 
ing  party  within  the  income-taxable 
year.  As  to  total  contract  prices,  see 
sections  17.1  and  17.8  of  these  regulations. 

The  second  step  is  to  ascertain  the 
cost  of  performing  such  contracts  and 
subcontracts  (see  section  17.9  of  these 
regulations)  and  to  deduct  such  cost 
from  the  total  contract  prices  of  such 
contracts  and  subcontracts  as  computed 
in  the  first  step. 

The  amount  remaining  after  such  sub¬ 
traction  is  the  amount  of  net  profit  or 
net  loss  upon  such  contracts  and  sub¬ 
contracts  completed  within  the  income - 
taxable  year. 

The  third  step,  in  case  there  is  a  net 
profit  upon  such  contracts  and  subcon¬ 
tracts,  is  to  subtract  from  the  amount 
of  such  net  profit  as  computed  in  the 
second  step  the  sum  of — 

(1)  An  amount  equal  to  10  percent  of 
the  total  contract  prices  of  such  con¬ 
tracts  and  subcontracts  completed 
within  the  income-taxable  year;  and 

(2)  The  amount  of  any  net  loss  which 
was  sustained  in  the  preceding  income- 
taxable  year  with  respect  to  contracts 
or  subcontracts  entered  into  for  the  con¬ 
struction  or  manufacture  of  any  com¬ 
plete  naval  vessel  or  any  portion  thereof, 
and  which  is  allowable  as  a  credit  in 
determining  the  excess  profit  for  the 
income-taxable  year  with  respect  to 
contracts  and  subcontracts  entered  into 
for  the  construction  or  manufacture  of 
any  complete  naval  vessel  or  any  por¬ 
tion  thereof  (see  paragraph  (a)  of  sec¬ 
tion  17.10  of  these  regulations). 

The  amount  remaining  after  such  sub¬ 
traction  is  the  amount  of  excess  profit 
for  the  income-taxable  year  with  re¬ 
spect  to  contracts  and  subcontracts 
entered  into  for  the  construction  or 
manufacture  of  any  complete  naval 
vessel  or  any  portion  thereof. 

The  fourth  step  is  to  ascertain  the 
amount  of  credit  allowed  for  Federal  in¬ 
come  taxes  paid  or  remaining  to  be  paid 
upon  the  amount  of  such  excess  profit 
as  computed  in  the  third  step  (see  sec¬ 
tion  17.11  of  these  regulations)  and  then 
subtract  from  the  amount  of  such  excess 
profit  the  amount  of  credit  for  Federal 
income  taxes. 

The  amount  remaining  after  this  sub¬ 
traction  is  the  amount  of  excess  profit  to 
be  paid  to  the  United  States  by  the  con¬ 
tracting  party  for  the  income-taxable 
year  with  respect  to  contracts  and  sub¬ 
contracts  entered  into  for  the  construc¬ 
tion  or  manufacture  of  any  complete 
naval  vessel  or  any  portion  thereof  and 
completed  within  the  income -taxable 
year. 


The  application  of  the  provisions  of 
this  section  of  the  regulations  may  be 
illustrated  by  the  following  example: 

Example:  On  September  1,  1939  the  A 
Corporation,  which  keeps  its  books  and 
makes  its  Federal  income  tax  returns  on 
a  calendar  year  basis,  entered  into  a  con¬ 
tract  with  the  Secretary  of  the  Navy  for 
the  construction  of  portions  of  a  naval 
vessel  coming  within  the  scope  of  the 
Act,  the  total  contract  price  of  which 
was  $200,000.  On  March  10,  1940  the 
A  Corporation  entered  into  another  such 
contract,  the  total  contract  price  of 
which  was  $40,000.  Both  contracts  were 
completed  within  the  calendar  year  1940, 
the  first  at  a  cost  of  $155,000  and  the 
second  at  a  cost  of  $45,000.  During  the 
year  1940  the  A  Corporation  also  com¬ 
pleted  at  a  loss  of  $10,000  two  contracts 
entered  into  for  the  construction  or  man¬ 
ufacture  of  naval  aircraft  coming  within 
the  scope  of  the  Act.  For  the  year  1939 
the  A  Corporation  sustained  a  net  loss 
of  $2,500  on  all  contracts  and  subcon¬ 
tracts  for  any  complete  naval  vessel  or 
any  portion  thereof  coming  within  the 
scope  of  the  Act  and  completed  within 
the  calendar  year  1939.  For  the  year 

1939  the  A  Corporation  also  sustained  a 
net  loss  of  $1,800  on  all  other  contracts 
and  subcontracts  coming  within  the 
scope  of  the  Act  which  were  completed 
within  the  calendar  year  1939.  For  pur¬ 
poses  of  Federal  income  tax,  the  net  in¬ 
come  of  the  A  Corporation  for  the  year 

1940  amounted  to  $96,000,  which  amount 
included  the  net  profit  of  $40,000  upon 
the  contracts  entered  into  on  September 
1,  1939  and  March  10,  1940.  For  the 
year  1940  the  A  Corporation  paid  Fed¬ 
eral  income  taxes  amounting  to  $19,200. 
The  excess  profit  liability  of  the  A  Cor¬ 
poration  for  1940  is  payable  with  respect 
to  the  contracts  for  portions  of  a  naval 
vessel  which  were  completed  in  1940. 
The  loss  of  $10,000  on  other  contracts 
completed  in  1940  and  the  net  loss  of 
$1,800  for  1939  on  contracts  and  subcon¬ 
tracts  for  naval  aircraft  do  not  enter 
into  the  computation  of  such  liability. 
Accordingly,  the  excess  profit  liability  of 
the  A  Corporation  for  1940  is  $10,800 
computed  as  follows: 

Total  contract  prices: 

Contract  No.  1 _ $200,  000 

Contract  No.  2 _  40,  000 

-  $240,  000 

Less  cost  of  performing 
contracts: 

Contract  No.  1 _  155,  000 

Contract  No.  2 _  45,  000 

-  200, 000 


Net  profit  on  contracts _  40, 000 

Less: 

10  percent  of  total 
contract  prices  ( 10 
percent  of  $240,000.  $24,  000 

Net  loss  from  1939 _  2,  500 

-  26, 500 


Excess  profit  for  year  1940 _  13, 500 

Less  credit  for  Federal  income 
taxes  (Federal  income  tax  on 
$13,500  at  rates  for  1940) _  2,  700 


Amount  of  excess  profit  payable 

to  the  United  States _  10,800 
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§  17.7  Manner  of  determining  liabil¬ 
ity  with  respect  to  contracts  or  subcon¬ 
tracts  for  complete  naval  aircraft  or  por¬ 
tions  thereof.  If  in  an  income-taxable 
year  ending  after  April  3, 1939  a  contract¬ 
ing  party  completes  one  or  more  contracts 
or  subcontracts  coming  within  the  scope 
of  the  Act  and  entered  into  for  the  con¬ 
struction  or  manufacture  of  any  com¬ 
plete  naval  aircraft  or  any  portion 
thereof,  the  amount  of  excess  profit  to 
be  paid  to  the  United  States  with  respect 
to  all  such  contracts  and  subcontracts 
completed  within  the  income-taxable 
year  shall  be  computed  as  follows: 

The  first  step  is  to  ascertain  the  total 
contract  prices  of  all  such  contracts  and 
subcontracts  completed  by  the  contract¬ 
ing  party  within  the  income-taxable 
year.  As  to  total  contract  prices,  see  sec 
tions  17.1  and  17.8  of  these  regulations. 

The  second  step  is  to  ascertain  the  cost 
of  performing  such  contracts  and  sub¬ 
contracts  (see  section  17.9  of  these  reg¬ 
ulations)  and  to  deduct  such  cost  from 
the  total  contract  prices  of  such  con¬ 
tracts  and  subcontracts  as  computed  in 
the  first  step. 

The  amount  remaining  after  such  sub¬ 
traction  is  the  amount  of  net  profit  or  net 
loss  upon  such  contracts  and  subcon¬ 
tracts  completed  within  the  income-tax¬ 
able  year. 

The  third  step,  in  case  there  is  a  net 
profit  upon  such  contracts  and  subcon¬ 
tracts,  is  to  subtract  from  the  amount  of 
such  net  profit  as  computed  in  the  second 
step  the  sum  of — 

(1)  An  amount  equal  to  12  percent  of 
the  total  contract  prices  of  such  con¬ 
tracts  and  subcontracts  completed  within 
the  income-taxable  year; 

(2)  The  amount  of  any  net  loss  which 
was  sustained  in  a  prior  income-taxable 
year  with  respect  to  contract  or  subcon¬ 
tracts  for  the  construction  or  manufac¬ 
ture  of  any  complete  naval  aircraft  or 
any  portion  thereof,  and  which  is  allow¬ 
able  as  a  credit  in  determining  the  excess 
profit  for  the  income-taxable  year  with 
respect  to  contracts  and  subcontracts 
entered  into  for  the  construction  or  man¬ 
ufacture  of  complete  naval  aircraft  or 
any  portion  thereof  (see  paragraph  (b) 
of  section  17.10  of  these  regulations) ;  and 

(3)  The  amount  of  any  deficiency  in 
profit  which  was  sustained  in  a  prior  in¬ 
come-taxable  year  with  respect  to  con¬ 
tracts  or  subcontracts  entered  into  for 
the  construction  or  manufacture  of  any 
complete  naval  aircraft  or  any  portion 
thereof,  and  which  is  allowable  as 
credit  in  determining  the  excess  profit 
for  the  income-taxable  year  with  respect 
to  contracts*  and  subcontracts  entered 
into  for  the  construction  or  manufacture 
of  complete  naval  aircraft  or  any  por 
tion  thereof  (see  paragraph  (c)  of  sec¬ 
tion  17.10  of  these  regulations) . 

The  amount  remaining  after  such  sub 
traction  is  the  amount  of  excess  profit 
for  the  income-taxable  year  with  respect 
to  contracts  and  subcontracts  entered 


into  for  the  construction  or  manufacture 
of  complete  naval  aircraft  or  any  portion 
thereof. 

The  fourth  step  is  to  ascertain  the 
amount  of  credit  allowed  for  Federal  in¬ 
come  taxes  paid  or  remaining  to  be  paid 
upon  the  amount  of  such  excess  profit  as 
computed  in  the  third  step  (see  section 
17.11  of  these  regulations)  and  then  sub¬ 
tract  from  the  amount  of  such  excess 
profit  the  amount  of  credit  for  Federal 
income  taxes. 

The  amount  remaining  after  this  sub¬ 
traction  is  the  amount  of  excess  profit 
to  be  paid  to  the  United  States  by  the 
contracting  party  for  the  income-taxable 
year  with  respect  to  contracts  and  sub¬ 
contracts  entered  into  for  the  construc¬ 
tion  or  manufacture  of  complete  naval 
aircraft  or  any  portion  thereof  and  com¬ 
pleted  within  the  income-taxable  year. 

The  application  of  the  provisions  of 
this  section  of  the  regulations  may  be 
illustrated  by  the  following  example: 

Example:  On  September  1,  1939  the 
Corporation,  which  keeps  its  books 
and  makes  its  Federal  income  tax  re¬ 
turns  on  a  calendar  year  basis,  entered 
into  a  contract  with  the  Secretary  of 
the  Navy  for  the  construction  of  air¬ 
craft  coming  within  the  scope  of  the 
Act,  the  total  contract  price  of  which 
was  $200,000.  On  March  10,  1940  the  B 
Corporation  entered  into  another  such 
contract,  the  total  contract  price  of 
which  was  $40,000.  Both  contracts  were 
completed  within  the  calendar  year  1940, 
the  first  at  a  cost  of  $155,000  and  the 
second  at  a  cost  of  $45,000.  During  the 
year  1940  the  B  Corporation  also  com¬ 
pleted  at  a  loss  of  $10,000  two  contracts 
entered  into  for  the  construction  or 
manufacture  of  portions  of  a  naval 
vessel  coming  within  the  scope  of  the 
Act.  For  the  year  1939  the  B  Corpora¬ 
tion  sustained  a  net  loss  of  $2,500  and 
a  deficiency  in  profit  of  $1,000  on  all 
contracts  and  subcontracts  for  naval 
aircraft  coming  within  the  scope  of  the 
Act  and  completed  within  the  calendar 
year  1939.  For  the  year  1939  the 
Corporation  also  sustained  a  net  loss  of 
$1,800  on  all  other  contracts  and  sub 
contracts  coming  within  the  scope  of 
the  Act  which  were  completed  within 
the  calendar  year  1939.  For  purposes 
of  the  Federal  income  tax,  the  net  in 
come  of  the  B  Corporation  for  the  year 
1940  amounted  to  $96,000,  which  amount 
included  the  net  profit  of  $40,000  upon 
the  contracts  entered  into  on  September 
1,  1939  and  March  10,  1940.  For  the 
year  1940  the  B  Corporation  paid  Fed 
eral  income  taxes  amounting  to  $19,200 
The  excess  profit  liability  of  the  B  Cor 
poration  for  1940  is  payable  with  respect 
to  the  contracts  for  naval  aircraft  which 
were  completed  in  1940.  The  loss 
$10,000  on  other  contracts  completed  in 
1940  and  the  net  loss  of  $1,800  for  1939 
on  contracts  and  subcontracts  other  than 
for  naval  aircraft  do  not  enter  into  the 
computation  of  such  liability.  Accord 
ingly,  the  excess  profit  liability  of  the 


B  Corporation  for  1940  is  $6,700  com¬ 
puted  as  follows: 

Total  contract  prices: 

Contract  No.  1 _ $200,  000 

Contract  No.  2 _  40,000 


$240, 000 


Less  cost  of  performing 
contracts: 

Contract  No.  1 _  155,000 

Contract  No.  2 _  45,000 

-  200, 000 

Net  profit  on  contracts _  40, 000 

Less: 

12  percent  of  total  con¬ 
tract  prices  (12  per¬ 
cent  of  $240,000 _ 

Net  loss  from  1939 _ 

Deficiency  in  profit  from 
1939 _ 


Excess  profit  for  year  1940__ 
Less  credit  for  Federal  income 
taxes  (Federal  income  tax  on 
$7,700  at  rates  for  1940) _ 

Amount  of  excess  profit  pay¬ 
able  to  the  United  States. 


$28. 800 
2,500 


1,000 


32,300 
7,  700 


1,000 


6,700 


*t 

§  17.8  Total  contract  price.  The 
total  contract  price  of  a  particular  con¬ 
tract  or  subcontract  (see  section  17.1  of 
these  regulations)  may  be  received  in 
money  or  its  equivalent.  If  something 
other  than  money  is  received,  only  the 
fair  market  value  of  the  thing  received, 
at  the  date  of  receipt,  is  to  be  included 
in  determining  the  amount  received. 
Bonuses  earned  for  bettering  perform¬ 
ance  and  penalties  incurred  for  failure 
to  meet  the  contract  guarantees  are  to 
be  regarded  as  adjustments  of  the  origi¬ 
nal  contract  price.  Trade  or  other  dis¬ 
counts  granted  by  a  contracting  party 
in  respect  of  a  contract  or  subcontract 
performed  by  such  party  are  also  to  be 
deducted  in  determining  the  true  total 
contract  price  of  such  contract  or  sub¬ 
contract.  *t 

§  17.9  Cost  of  performing  a  contract 
or  subcontract — (a)  General  rule.  The 
cost  of  performing  a  particular  contract 
or  subcontract  shall  be  the  sum  of  (1) 
the  direct  costs,  including  therein  expen¬ 
ditures  for  materials,  direct  labor  and 
direct  expenses,  incurred  by  the  con¬ 
tracting  party  in  performing  the  con¬ 
tract  or  subcontract;  and  (2)  the  proper 
proportion  of  any  indirect  costs  (includ¬ 
ing  therein  a  reasonable  proportion  of 
management  expenses)  incident  to  and 
necessary  for  the  performance  of  the 
contract  or  subcontract. 

(b)  Elements  of  cost.  No  definitions 
of  the  elements  of  cost  may  be  stated 
which  are  of  invariable  application  to  all 
contractors  and  subcontractors.  In  gen¬ 
eral,  the  elements  of  cost  may  be  defined 
for  purposes  of  the  Act  as  follows: 

(1)  Manufacturing  cost,  which  is  the 
sum  of  factory  cost  (see  paragraph  (c) 
of  this  section)  and  other  manufactur¬ 
ing  cost  (see  paragraph  (d)  of  this 
section) ; 

(2)  Miscellaneous  direct  expenses  (see 
paragraph  (e)  of  this  section) ; 

(3)  General  expenses,  which  are  the 
sum  of  indirect  engineering  expenses, 
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usually  termed  “engineering  overhead” 

(see  paragraph  (f)  of  this  section)  and 
expenses  of  distribution,  servicing  and 
administration  (see  paragraph  (g)  of 
this  section) ;  and 

(4)  Guarantee  expenses  (see  para¬ 
graph  (h)  of  this  section). 

(c)  Factory  cost.  Factory  cost  is  the 
sum  of  the  following: 

(1)  Direct  materials.  Materials,  such 
as  those  purchased  for  stock  and  subse¬ 
quently  issued  for  contract  operations 
and  those  acquired  under  subcontracts, 
which  become  a  component  part  of  the 
finished  product  or  which  are  used  di¬ 
rectly  in  fabricating,  converting  or  proc¬ 
essing  such  materials  or  parts. 

(2)  Direct  productive  labor.  Produc¬ 
tive  labor,  usually  termed  “shop  labor,” 
which  is  performed  on  and  is  properly 
chargeable  directly  to  the  article  manu¬ 
factured  or  constructed  pursuant  to  the 
contract  or  subcontract,  but  which  or¬ 
dinarily  does  not  include  direct  engineer¬ 
ing  labor  (see  subparagraph  (3)  of  this 
paragraph) . 

(3)  Direct  engineering  labor.  The 
compensation  of  professional  engineers 
and  other  technicists  (including  reason¬ 
able  advisory  fees),  and  of  draftsmen, 
properly  chargeable  directly  to  the  cost 
of  the  contract  or  subcontract. 

(4)  Miscellaneous  direct  /  actor  y 
charges.  Items  which  are  properly 
chargeable  directly  to  the  factory  cost  of 
performing  the  contract  or  subcontract 
but  which  do  not  come  within  the  classi¬ 
fications  in  subparagraphs  (1),  (2),  and 
(3)  of  this  paragraph,  as  for  example, 
royalties  which  the  contracting  party 
pays  to  another  party  and  which  are 
properly  chargeable  to  the  cost  of  per¬ 
forming  the  contract  or  subcontract  (but 
see  paragraph  (d)  of  this  section). 

(5)  Indirect  factory  expenses.  Items, 
usually  termed  “factory  overhead,”  which 
are  not  directly  chargeable  to  the  factory 
cost  of  performing  the  contract  or  sub¬ 
contract  but  which  are  properly  incident 
to  and  necessary  for  the  performance  of 
the  contract  or  subcontract  and  consist 
of  the  following: 

(A)  Labor.  Amounts  expended  for 
factory  labor,  such  as  supervision  and  ! 
inspection,  clerical  labor,  timekeeping, 
packing  and  shipping,  stores  supply, 
services  of  tool  crib  attendants,  and  serv¬ 
ices  in  the  factory  employment  bureau, 
which  are  not  chargeable  directly  to  pro¬ 
ductive  labor  of  the  contract  or  subcon¬ 
tract. 

(B)  Materials  and  supplies.  The  cost 
of  materials  and  supplies  for  general  use 
in  the  factory  in  current  operations,  such 
as  shop  fuel,  lubricants,  heat-treating, 
plating,  cleaning  and  anodizing  supplies, 
nondurable  tools  and  gauges,  stationery 
(such  as  time  tickets  and  other  forms), 
and  boxing  and  wrapping  materials. 

(C)  Service  expenses.  Factory  ex¬ 
penses  of  a  general  nature,  such  as  those  I 
for  power,  heat  and  light  (whether  pur¬ 
chased  or  produced) ,  ventilation  and  air- 


conditioning  and  operation  and  mainte¬ 
nance  of  general  plant  assets  and  facili¬ 
ties. 

(D)  Fixed  charges  and  obsolescence. 
Recurring  charges  with  respect  to  prop¬ 
erty  used  for  manufacturing  purposes  of 
the  contract  or  subcontract,  such  as  pre¬ 
miums  for  fire  and  elevator  insurance, 
property  taxes,  rentals  and  allowances 
for  depreciation  of  such  property,  includ¬ 
ing  maintenance  and  depreciation  of  rea¬ 
sonable  standby  equipment;  and  depre¬ 
ciation  and  obsolescence  of  special 
equipment  and  facilities  necessarily  ac¬ 
quired  primarily  for  the  performance  of 
the  contract  or  subcontract.  In  making 
allowances  for  depreciation,  considera¬ 
tion  shall  be  given  to  the  number  and 
length  of  shifts. 

(E)  Miscellaneous  indirect  factory  ex¬ 
penses.  Miscellaneous  factory  expenses 
not  directly  chargeable  to  the  factory  cost 
of  performing  the  contract  or  subcon¬ 
tract,  such  as  purchasing  expenses;  ordi¬ 
nary  and  necessary  expenses  of  rearrang¬ 
ing  facilities  within  a  department  or 
plant;  employees’  welfare  expenses;  pre¬ 
miums  or  dues  on  compensation  insur¬ 
ance;  employers’  payments  to  unemploy¬ 
ment,  old  age  and  social  security  Federal 
and  State  funds  not  including  payments 
deducted  from  or  chargeable  to  employees 
or  officers;  pensions  and  retirement  pay¬ 
ments  to  factory  employees;  factory  acci¬ 
dent  compensation  (as  to  self-insurance, 
see  paragraph  (g)  of  this  section) ;  but 
not  including  any  amounts  which  are 
not  incident  to  services,  operations,  plant, 
equipment  or  facilities  involved  in  the 
performance  of  the  contract  or  subcon¬ 
tract. 

(d)  Other  manufacturing  cost.  Other 
manufacturing  cost  as  used  in  paragraph 
(b)  of  this  section  includes  items  of  man¬ 
ufacturing  costs  which  are  not  properly 
or  satisfactorily  chargeable  to  factory 
costs  (see  paragraph  (c)  of  this  section) 
but  which  upon  a  complete  showing  of 
all  pertinent  facts  are  properly  to  be  in¬ 
cluded  as  a  cost  of  performing  the  con¬ 
tract  or  subcontract,  as  for  instance,  pay¬ 
ments  of  royalties  and  amortization  of 
the  cost  of  designs  purchased  and  patent 
rights  over  their  useful  life;  and  “de¬ 
ferred”  or  “unliquidated”  experimental 
and  development  charges.  For  example, 
in  case  experimental  and  development 
costs  have  been  properly  deferred  or 
capitalized  and  are  amortized  in  accord¬ 
ance  with  a  reasonably  consistent  plan, 
a  proper  portion  of  the  current  charge, 
determined  by  a  ratable  allocation  which 
is  reasonable  in  consideration  of  the 
pertinent  facts,  may  be  treated  as  a  cost 
of  performing  the  contract  or  subcon¬ 
tract.  In  the  case  of  general  experi¬ 
mental  and  development  expenses  which 
may  be  charged  off  currently,  a  reason¬ 
able  portion  thereof  may  be  allocated  to 
the  cost  of  performing  the  contract  or 
subcontract.  If  a  special  experimental 
or  development  project  is  carried  on  in 
pursuance  of  a  contract,  or  in  anticipa¬ 
tion  of  a  contract  which  is  later  entered 


into,  and  the  expense  is  not  treated  as  a 
part  of  general  experimental  and  de¬ 
velopment  expenses  or  is  not  otherwise 
allowed  as  a  cost  of  performing  the  con¬ 
tract,  there  clearly  appearing  no  reason¬ 
able  prospect  of  an  additional  contract 
for  the  type  of  article  involved,  the  entire 
cost  of  such  project  may  be  allowed  as 
a  part  of  the  cost  of  performing  the 
contract. 

(e)  Miscellaneous  direct  expenses. 
Miscellaneous  direct  expenses  as  used  in 
paragraph  (b)  of  this  section  include— 

(1)  Cost  of  installation  and  construc¬ 
tion.  Cost  of  installation  and  construc¬ 
tion  includes  the  cost  of  materials,  labor 
and  expenses  necessary  for  the  erection 
and  installation  prior  to  the  completion 
of  the  contract  and  after  the  delivery 
of  the  product  or  material  manufactured 
or  constructed  pursuant  to  the  contract 
or  subcontract. 

(2)  Sundry  direct  expenses.  Items  of 
expense  which  are  properly  chargeable 
directly  to  the  cost  of  performing  a  con¬ 
tract  or  subcontract  and  which  do  not 
constitute  guarantee  expenses  (see  para¬ 
graph  (h)  of  this  section)  or  direct  costs 
classified  as  factory  cost  or  other  manu¬ 
facturing  cost  (see  paragraphs  (c)  and 
(d)  of  this  section),  such  as  premiums 
on  performance  or  other  bonds  required 
under  the  contract  or  subcontract;  State 
sales  taxes  imposed  on  the  contracting 
party;  freight  on  outgoing  shipments; 
fees  paid  for  wind  tunnel  and  model 
basin  tests;  demonstration  and  test  ex¬ 
penses;  crash  insurance  premiums; 
traveling  expenses.  In  order  for  any 
such  item  to  be  allowed  as  a  charge  di¬ 
rectly  to  the  cost  of  performing  a  con¬ 
tract  or  subcontract,  (1)  a  detailed  rec¬ 
ord  shall  be  kept  by  the  contracting 
party  of  all  items  of  a  similar  character, 
and  (2)  no  item  of  a  similar  character 
which  is  properly  a  direct  charge  to 
other  work  shall  be  allowed  as  a  part 
of  any  indirect  expenses  in  determining 
the  proper  proportion  thereof  charge¬ 
able  to  the  cost  of  performing  the  con¬ 
tract  or  subcontract.  As  to  allowable 
indirect  expenses,  see  paragraphs  (c) 

(5),  (f),  (g)  and  (j)  of  this  section. 

(f )  Indirect  engineering  expenses. 
Indirect  engineering  expenses,  usually 
termed  “engineering  overhead,”  which 
are  treated  in  this  section  as  a  part  of 
general  expenses  in  determining  the  cost 
of  performing  a  contract  or  subcontract 
(see  paragraph  (b)  of  this  section), 
comprise  the  general  engineering  ex¬ 
penses  which  are  incident  to  and  neces¬ 
sary  for  the  performance  of  the  con¬ 
tract  or  subcontract,  such  as  the  fol¬ 
lowing: 

(1)  Labor.  Reasonable  fees  of  en¬ 
gineers  employed  in  a  general  consulting 
capacity,  and  compensation  of  employees 
for  personal  services  to  the  engineering 
department,  such  as  supervision,  which 
is  properly  chargeable  to  the  contract  or 
subcontract,  but  which  is  not  chargeable 
as  direct  engineering  labor  (see  para¬ 
graph  (c)  (3)  of  this  section). 
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(2)  Material.  Supplies  for  the  engi¬ 
neering  department,  such  as  paper  and 
ink  for  drafting  and  similar  supplies. 

(3)  Miscellaneous  expenses.  Expenses 
of  the  engineering  department,  such  as 
(A)  maintenance  and  repair  of  engi¬ 
neering  equipment,  and  (B)  services 
purchased  outside  of  the  engineering 
department  for  blue  printing,  drawing, 
computing,  and  like  purposes. 

(g)  Expenses  of  distribution,  servicing 
and  administration.  Expenses  of  distri¬ 
bution,  servicing  and  administration, 
which  are  treated  in  this  section  as  a 
part  of  general  expenses  in  determining 
the  cost  of  performing  a  contract  or 
subcontract  (see  paragraph  (b)  of  this 
section) ,  comprehend  the  expenses  inci¬ 
dent  to  and  necessary  for  the  perform¬ 
ance  of  the  contract  or  subcontract, 
which  are  incurred  in  connection  with 
the  distribution  and  general  servicing  of 
the  contracting  party’s  products  and  the 
general  administration  of  the  business, 
such  as — 

(1)  Compensation  for  personal  serv¬ 
ices  of  employees.  The  salaries  of  the 
corporate  and  general  executive  officers 
and  the  salaries  and  wages  of  adminis¬ 
trative  clerical  employees  and  of  the  office 
services  employees  such  as  telephone 
operators,  janitors,  cleaners,  watchmen 
and  office  equipment  repairmen. 

(2)  Bidding  and  general  selling  ex¬ 
penses.  Bidding  and  general  selling  ex¬ 
penses  which  by  reference  to  all  the  per¬ 
tinent  facts  and  circumstances  reason 
ably  constitute  a  part  of  the  cost  of  per 
forming  a  contract  or  subcontract.  The 
treatment  of  bidding  and  general  selling 
expenses  as  a  part  of  general  expenses 
in  accordance  with  this  paragraph  is  in 
lieu  of  any  direct  charges  which  other¬ 
wise  might  be  made  for  such  expens'es. 
The  term  “bidding  expenses”  as  used  in 
this  section  includes  all  expenses  in  con¬ 
nection  with  preparing  and  submitting 
bids. 

(3)  General  servicing  expenses.  Ex 
penses  which  by  reference  to  all  the  per¬ 
tinent  facts  and  circumstances  reason 
ably  constitute  a  part  of  the  cost  of  per¬ 
forming  a  contract  or  subcontract  and 
which  are  incident  to  delivered  or  in¬ 
stalled  articles  and  are  due  to  ordinary 
adjustments  or  minor  defects;  but  in¬ 
cluding  no  items  which  are  treated  as  a 
part  of  guarantee  expenses  (see  para¬ 
graph  (h)  of  this  section)  or  as  a  part 
of  direct  costs,  such  as  direct  materials, 
direct  labor,  and  other  direct  expense. 

(4)  Other  expenses.  Miscellaneous 
office  and  administrative  expenses,  such 
as  stationery  and  office  supplies;  postage; 
repair  and  depreciation  of  office  equip¬ 
ment;  contributions  to  local  charitable 
or  community  organizations  to  the  ex¬ 
tent  constituting  ordinary  and  necessary 
business  expenses;  employees’  welfare 
expenses;  premiums  and  dues  on  com¬ 
pensation  insurance;  employers’  pay¬ 
ments  to  unemployment,  old  age  and  so¬ 
cial  security  Federal  and  State  funds  not 
including  payments  deducted  from  or 


chargeable  to  employees  or  officers;  pen¬ 
sions  and  retirement  payments  to  ad¬ 
ministrative  office  employees  and  acci¬ 
dent  compensation  to  office  employees  (as 
to  self-insurance,  see  the  following  sub- 
paragraph)  . 

Subject  to  the  exception  stated  in  this 
subparagraph,  in  cases  where  a  contract¬ 
ing  party  assumes  its  own  insurable  risks 
(usually  termed  “self-insurance”) ,  losses 
and  payments  will  be  allowed  in  the  cost 
of  performing  a  contract  or  subcontract 
only  to  the  extent  of  the  actual  losses 
suffered  or  payments  incurred  during, 
and  in  the  course  of,  the  performance  of 
the  contract  or  subcontract  and  properly 
chargeable  to  such  contract  or  subcon 
tract.  If,  however,  a  contracting  party 
assumes  its  own  insurable  risks  (a)  for 
compensation  paid  to  employees  for  in¬ 
juries  received  in  the  performance  of 
their  duties,  or  (b)  for  unemployment 
risks  in  States  where  insurance  is  re¬ 
quired,  there  may  be  allowed  as  a  part  of 
the  cost  of  performing  a  contract  or  sub¬ 
contract  a  reasonable  portion  of  the 
charges  set  up  for  purposes  of  self-insur¬ 
ance  under  a  system  of  accounting  regu 
larly  employed  by  the  contracting  party, 
as  determined  by  the  Commissioner  of 
Internal  Revenue,  at  rates  not  exceeding 
the  lawful  or  approved  rates  of  insurance 
companies  for  such  insurance,  reduced 
by  amounts  representing  the  acquisition 
cost  in  such  companies,  provided  the  con¬ 
tracting  party  adopts  and  consistently 
follows  this  method  with  respect  to  self 
insurance  in  connection  with  all  con¬ 
tracts  and  subcontracts  subsequently 
performed  by  him. 

Allowances  for  interest  on  invested 
capital  are  not  allowable  as  costs  of  per¬ 
forming  a  contract  or  subcontract. 

Among  the  items  which  shall  not  be 
included  as  a  part  of  the  cost  of  perform 
ing  a  cohtract  or  subcontract  or  consid¬ 
ered  in  determining  such  cost,  are  the 
following:  Entertainment  expenses;  dues 
and  memberships  other  than  of  regular 
trade  associations;  donations  except  as 
otherwise  provided  above;  losses  on  other 
contracts;  profits  or  losses  from  sales  or 
exchanges  of  capital  assets;  extraordi¬ 
nary  expenses  due  to  strikes  or  lockouts; 
fines  and  penalties;  amortization  of  un¬ 
realized  appreciation  of  values  of  assets; 
expenses,  maintenance  and  depreciation 
of  excess  facilities  (including  idle  land 
and  building,  idle  parts  of  a  building,  and 
excess  machinery  and  equipment)  va 
cated  or  abandoned,  or  not  adaptable  for 
future  use  in  performing  contracts  or 
subcontracts;  increases  in  reserve  ac¬ 
counts  for  contingencies,  repairs,  com 
pensation  insurance  (except  as  above 
provided  with  respect  to  self-insurance) 
and  guarantee  work;  Federal  and  State 
income  and  excess -profits  taxes  and  sur¬ 
taxes;  cash  discount  earned  up  to  one 
percent  of  the  amount  of  the  purchase, 
except  that  all  discounts  on  subcontracts 
subject  to  the  Act  will  be  considered;  in 
terest  incurred  or  earned;  bond  discount 
or  finance  charges;  premiums  for  life  in 
surance  on  the  lives  of  officers;  legal  and 


accounting  fees  in  connection  with  reor¬ 
ganizations,  security  issues,  capital  stock 
issues  and  the  prosecution  of  claims 
against  the  United  States  (including  in¬ 
come  tax  matters) ;  taxes  and  expenses 
on  issues  and  transfers  of  capital  stock; 
losses  on  investments;  bad  debts;  and 
expenses  of  collection  and  exchange. 

In  order  that  the  cost  of  performing  a 
contract  or  subcontract  may  be  ac¬ 
counted  for  clearly,  the  amount  of  any 
excess  profits  repayable  to  the  United 
States  pursuant  to  the  Act  should  not  be 
charged  to  or  included  in  such  cost. 

(h)  Guarantee  expenses.  Guarantee 
expenses  include  the  various  items  of 
factory  cost,  other  manufacturing  cost, 
cost  of  installation  and  construction,  in¬ 
direct  engineering  expenses  and  other 
general  expenses  (see  paragraphs  (c) 
to  (g),  inclusive,  of  this  section)  which 
are  incurred  after  delivery  or  installa¬ 
tion  of  the  article  manufactured  or  con¬ 
structed  pursuant  to  the  particular  con¬ 
tract  or  subcontract  and  which  are  in¬ 
cident  to  the  correction  of  defects  or  de¬ 
ficiencies  which  the  contracting  party 
is  required  to  make  under  the  guarantee 
provisions  of  the  particular  contract  or 
subcontract.  If  the  total  amount  of 
such  guarantee  expenses  is  not  ascer¬ 
tainable  at  the  time  of  filing  the  report 
required  to  be  filed  with  the  collector 
of  internal  revenue  (see  section  17.16  of 
these  regulations)  and  the  contracting 
party  includes  any  estimated  amount  of 
such  expenses  as  part  of  the  claimed 
total  cost  of  performing  the  contract 
or  subcontract,  such  estimated  amount 
shall  be  separately  shown  on  the  report 
and  the  reasons  for  claiming  such  esti¬ 
mated  amount  shall  accompany  the  re¬ 
port;  but  only  the  amount  of  guarantee 
expenses  actually  incurred  will  be  al¬ 
lowed.  If  the  amount  of  guarantee  ex¬ 
penses  actually  incurred  is  greater  than 
the  amount  (if  any)  claimed  on  the  re¬ 
port  and  the  contracting  party  has  made 
an  overpayment  of  excess  profit,  a  re¬ 
fund  of  the  overpayment  shall  be  made 
in  accordance  with  the  provisions  of 
section  17.19  of  these  regulations.  If 
the  amount  of  guarantee  expenses  actu¬ 
ally  incurred  is  less  than  the  amount 
claimed  on  the  report  and  an  additional 
amount  of  excess  profit  is  determined  to 
be  due,  the  additional  amount  of  excess 
profit  shall  be  assessed  and  paid  in  ac¬ 
cordance  with  the  provisions  of  section 
17.19  of  these  regulations. 

(i)  Unreasonable  compensation.  The 
salaries  and  compensation  for  services 
which  are  treated  as  a  part  of  the  cost 
of  performing  a  contract  or  subcontract 
include  reasonable  payments  for  salaries, 
bonuses,  or  other  compensation  for  serv¬ 
ices.  As  a  general  rule,  bonuses  paid  to 
employees  (and  not  to  officers)  in  pur¬ 
suance  of  a  regularly  established  incen¬ 
tive  bonus  system  may  be  allowed  as  a 
part  of  the  cost  of  performing  a  contract 
or  subcontract. 

The  test  of  allowability  is  whether  the 
aggregate  compensation  paid  to  each  in¬ 
dividual  is  for  services  actually  rendered 
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incident  to,  and  necessary  for,  the  per-  J  section)  or  other  general  expenses  ex-  puting  the  contracting  party’s  excess 
formance  of  the  contract  or  subcontract,  cept  indirect  engineering  expenses,  bid-  profit  on  contracts  and  subcontracts  for 
and  is  reasonable.  Excessive  or  unrea-  ding  and  general  selling  expenses,  and  the  construction  or  manufacture  of  any 
sonable  payments  whether  in  cash,  stock  general  servicing  expenses  shall  ordi-  complete  naval  vessel  or  any  portion 
or  other  property  ostensibly  as  compensa-  narily  be  allocated  or  distributed  to  the  thereof  which  are  completed  within  the 
tion  for  services  shall  not  be  included  in  cost  of  performing  a  contract  or  subcon-  next  succeeding  income-taxable  year, 
the  cost  of  performing  a  contract  or  tract  on  the  basis  of  the  proportion  o>)  Net  loss  on  contracts  and  subcon- 
subcontract.  which  the  sum  of  the  manufacturing  tracts  for  naval  aircraft  or  portion 

(j)  Allocation  of  indirect  costs.  No  cost  (see  paragraph  (b)  of  this  section)  thereof.  In  the  case  of  contracts  or  sub¬ 
general  rule  applicable  to  all  cases  may  and  the  cost  of  installation  and  con-  contracts  for  the  construction  or  manu- 
be  stated  for  ascertaining  the  proper  pro-  struction  (see  paragraph  (e)  of  this  sec-  facture  of  any  complete  naval  aircraft 
portion  of  the  indirect  costs  to  be  alio-  tion)  attributable  to  the  particular  con-  0r  any  portion  thereof  coming  within  the 

cated  to  the  cost  of  performing  a  par-  tract  or  subcontract  bears  to  the  sum  of  SCOpe  of  the  Act  which  are  completed 

ticular  contract  or  subcontract.  Such  the  total  manufacting  cost  and  the  total  within  an  income-taxable  year  ending 
proper  proportion  depends  upon  all  the  cost  of  installation  and  construction  dur-  after  April  3,  1939,  the  term  “net  loss” 
facts  and  circumstances  relating  to  the  ing  the  period  within  which  the  contract  as  used  in  the  Act  and  in  these  regula- 
performance  of  the  particular  contract  or  subcontract  is  performed.  tions  means  the  amount  by  which  the 

or  subcontract.  Subject  to  a  requirement  (4)  Bidding,  general  selling,  and  gen-  total  costs  of  performing  all  such  con- 
that  all  items  which  have  no  relation  eral  servicing  expenses.  The  allowable  tracts  and  subcontracts  completed  within 
to  the  performance  of  the  contract  or  bidding  and  general  selling  expenses  and  such  income-taxable  year  exceeds  the  to- 
subcontract  shall  be  eliminated  from  the  general  servicing  expenses  (see  para-  tal  contract  prices  of  such  contracts  and 
amount  to  be  allocated,  the  following  graph  (g)  (2)  and  (3)  of  this  section)  subcontracts.  Such  net  loss  sustained  by 
methods  of  allocation  are  outlined  as  ac-  shall  ordinarily  be  allocated  or  distrib-  a  contracting  party  for  an  income-tax  - 

ceptable  in  a  majority  of  cases:  uted  to  the  cost  of  performing  a  con-  able  year  ending  after  April  3,  1939  is 

(1)  Factory  indirect  expenses.  The  tract  or  subcontract  on  the  basis  of —  allowable  as  a  credit  in  computing  the 
allowable  indirect  factory  expenses  (see  (j)  The  proportion  which  the  contract  contracting  party’s  excess  profit  on  con- 
paragraph  (c)  (5)  of  this  section)  shall  price  of  the  particular  contract  or  sub-  tracts  and  subcontracts  for  the  construe  - 
ordinarily  be  allocated  or  “distributed”  contract  bears  to  the  total  sales  made  tion  or  manufacture  of  any  complete 
to  the  cost  of  the  contract  or  subcon-  (including  contracts  or  subcontracts  naval  aircraft  or  any  portion  thereof 
tract  on  the  basis  of  the  proportion  which  completed)  during  the  period  within  which  are  completed  within  the  four 
the  direct  productive  labor  (see  para-  which  the  particular  contract  or  sub-  next  succeeding  income-taxable  years, 
graph  (c)  (2)  of  this  section)  attrib-  contract  is  performed,  or  (c)  Deficiency  in  profit.  The  term 

utable  to  the  contract  or  subcontract  ai)  The  proportion  which  the  sum  of  “deficiency  in  profit”  as  used  in  the  Act 
bears  to  the  total  direct  productive  labor  manufacturing  cost  (see  paragraph  and  in  these  regulations  relates  only  to 
of  the  production  department  or  par-  (&>  0f  this  section)  and  the  cost  of  in-  contracts  and  subcontracts  coming  with- 
ticular  section  thereof  during  the  period  stallation  and  construction  (see  para-  in  the  scope  of  the  Act  which  are  for  the 
within  which  the  contract  or  subcontract  graph  (e)  of  this  section)  attributable  construction  or  manufacture  of  any  com- 
is  performed,  except  that  if  the  indirect  to  the  particular  contract  or  subcontract  plete  naval  aircraft  or  any  portion 
factory  expenses  are  incurred  in  different  bears  to  the  sum  of  the  total  manufac-  thereof  and  are  completed  within  an  in¬ 
amounts  and  in  different  proportions  by  turing  cost  and  the  total  cost  of  installa-  come-taxable  year  ending  after  April  3, 
the  various  producing  departments  con-  tion  and  construction  during  the  period  1939.  As  so  used,  the  term  “deficiency 
sideration  shall  be  given  to  such  circum-  within  which  the  contract  or  subcontract  in  profit”  means  the  amount  by  which 
stances  to  the  extent  necessary  to  make  iS  performed,  12  percent  of  the  total  contract  prices  of 

a  fair  and  reasonable  determination  of  ....  .  ,  . ,  ,.  ...  such  contracts  and  subcontracts  which 

the  true  profit  and  excess  profit.  except  that  special  consideration  sha  are  compiled  by  a  particular  contract- 

(2)  Engineering  indirect  expenses.  be  glven_  to  the  relation  which  certain  ing  party  within  the  income-taxable  year 
The  allowable  indirect  engineering  ex-  classes  of  suc1}  expenses  bear  to  the  van-  excee(js  the  net  pr0fit  upon  such  con- 
penses  (see  paragraph  (f)  of  this  section)  ous  classes  of  artic  es  produced  by  the  tracts  an(j  subcontracts.  A  deficiency  in 
shall  ordinarily  be  allocated  or  “distrib-  contracting  party  in  each  case  in  which  pr0flt  sustained  by  a  contracting  party 
uted”  to  the  cost  of  the  contract  or  sub-  suc^  consideration  is  necessary  in  order  wjth  respect  to  such  contracts  and  sub¬ 
contract  on  the  basis  of  the  proportion  to  make  a  fair  and  reasonable  determi-  COntracts  for  the  construction  or  manu- 
which  the  direct  engineering  labor  at-  nahon  of  the  true  profit  arid  excess  facture  of  complete  naval  aircraft  or  any 
tributable  to  the  contract  or  subcontract  Profit-  See  section  17.14  of  these  regu-  potion  thereof  and  completed  within 
(see  paragraph  (c)  (3)  of  this  section)  lations.  '  any  income-taxable  year  ending  after 

bears  to  the  total  direct  engineering  labor  §  17.10  Credits  for  net  loss  and  deft.-  April  3,  1939  is  allowable  as  a  credit  in 
of  the  engineering  department  or  partic-  ciency  in  profit  in  computing  excess  computing  the  contracting  party’s  ex- 
ular  section  thereof  during  the  period  profit — (a)  Net  loss  on  contracts  and  cess  profit  on  contracts  and  subcontracts 
within  which  the  contract  or  subcontract  subcontracts  for  naval  vessels  or  portions  for  the  construction  or  manufacture  of 
is  performed.  If  the  expenses  of  the  en-  thereof.  In  the  case  of  contracts  or  complete  naval  aircraft  or  any  portion 
gineering  department  are  not  sufficient  subcontracts  for  the  construction  or  thereof  which  are  completed  within  the 
in  amount  to  require  the  maintenance  of  manufacture  of  any  complete  naval  four  next  succeeding  income-taxable 
separate  accounts,  the  engineering  indi-  vessel  or  any  portion  thereof  coming  years. 

rect  costs  may  be  included  in  the  indirect  within  the  scope  of  the  Act  which  are  (d)  Claim  for  credit.  Credit  for  a  de¬ 
factory  expenses  (see  paragraph  (c)  (5)  completed  within  an  income-taxable  ficiency  in  profit  or  a  net  loss  may  be 
of  this  section)  and  allocated  or  distrib-  year  ending  after  April  3,  1939,  the  term  claimed  in  the  contracting  party’s  an- 
uted  to  the  cost  of  performing  the  con-  “net  loss”  as  used  in  the  Act  and  in  these  nual  report  of  profit  filed  with  the  col- 
tract  or  subcontract  as  a  part  of  such  regulations  means  the  amount  by  which  lector  of  internal  revenue  (see  section 
expenses,  provided  the  proportion  so  al-  the  total  costs  of  performing  all  such  17.16  of  these  regulations) ,  but  it  shall 
located  or  distributed  is  proper  under  the  contracts  and  subcontracts  completed  be  supported  by  separate  schedules  for 
facts  and  circumstances  relating  to  the  within  such  income-taxable  year  exceeds  each  contract  or  subcontract  involved 
performance  of  the  particular  contract  the  total  contract  prices  of  such  con-  showing  total  contract  prices,  costs  of 
or  subcontract.  tracts  and  subcontracts.  Such  net  loss  performance  and  pertinent  facts  rela- 

(3)  Administrative  expenses  (or  “over-  sustained  by  a  contracting  party  for  an  tive  thereto,  together  with  a  summarized 
head”).  The  allowable  expenses  of  ad-  income-taxable  year  ending  after  April  computation  of  the  deficiency  in  profit 
ministration  (see  paragraph  (g)  of  this  3,  1939,  is  allowable  as  a  credit  in  com-  or  net  loss.  The  deficiency  in  profit  or 
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net  loss  claimed  is  subject  to  verifica-  of  $10,000  and  deficiency  in  profit  of  liability  for  excess  profit  determined  on 
tion  and  adjustment.  As  to  preserva-  $35,000  (or  a  total  of  $45,000)  sustained  contracts  or  subcontracts  performed  by 
tion  of  books  and  records,  see  section  in  1939  with  respect  to  contracts  and  sub-  it,  be  liable  for  any  excess  profit  deter- 
17.14  of  these  regulations.  A  deficiency  contracts  for  naval  aircraft  completed  mined  to  be  due  the  United  States  on  the 
in  profit  or  net  loss  sustained  on  con-  within  that  year  may  be  taken  as  a  credit  subcontract  entered  into  with  such  sub¬ 
tracts  and  subcontracts  completed  with-  to  the  extent  of  $25,000  in  computing  the  contractor.  In  such  event,  however,  the 
in  one  income-taxable  year  may  not  be  excess  profit  on  the  contracts  and  sub-  excess  profit  to  be  paid  to  the  United 
considered  in  computing  a  net  loss  or  contracts  for  naval  aircraft  completed  in  States  in  respect  of  the  subcontract 
deficiency  in  profit  sustained  on  con-  1940.  The  remainder  of  such  net  loss  I  entered  into  with  such  subcontractor 


entered  into  with  such  subcontractor 


tracts  and  subcontracts  completed  with-  and  such  deficiency  in  profit  ($45,000  shall  be  determined  separately  from  any 

in  another  income-taxable  year.  minus  $25,000  or  $20,000)  may  be  taken  contracts  or  subcontracts  performed  by 

The  provisions  of  this  section  of  the  as  a  credit  in  computing  the  excess  profit  the  contracting  party  entering  into  the 
regulations  may  be  illustrated  by  the  realized  on  the  contracts  and  subcon-  subcontract  with  such  subcontractor.*! 
following  examples:  tracts  for  naval  aircraft  completed  in  the  §  17.13  Evasion  of  excess  profit.  Sec- 

Example  (I):  For  the  calendar  year  year  1941-*t  tion  3  of  the  Act  provides  that  the  con- 

1939  the  A  Corporation,  which  keeps  its  §  17.11  Credit  for  Federal  income  tracting  party  shall  agree  to  make  no 

books  and  makes  its  Federal  income  tax  taxes.  For  the  purpose  of  computing  subdivisions  of  any  contract  or  subcon- 
returns  on  a  calendar  year  basis,  sus-  the  amount  of  excess  profit  to  be  paid  tract  for  ttie  same  article  or  articles  for 
tained  a  net  loss  of  $50,000  upon  all  to  the  United  States,  a  credit  is  allow-  the  PurP°se  of  evading  the  provisions  of 
contracts  and  subcontracts  coming  with-  able  against  the  excess  profit  for  the  Act-  f*  any  such  subdivision  or  sub¬ 
in  the  scope  of  the  Act  which  were  amount  of  Federal  income  taxes  paid  or  contract  is  made  it  shall  constitute  a 
entered  into  for  the  construction  or  remaining  to  be  paid  on  the  amount  of  violation  of  the  agreement  provided  for 
manufacture  of  any  complete  naval  ves-  such  excess  profit.  The  “Federal  income  in  Act-  and  the  cost  °f  completing  a 
sel  or  any  portion  thereof  and  were  taxes”  in  respect  of  which  this  credit  is  contract  or  subcontract  by  a  contracting 
completed  within  the  calendar  year  1939.  allowable  include  the  income  taxes  im-  P^ty  which  violates  such  agreement 
For  the  calendar  year  1940  the  A  Cor-  posed  by  Titles  I  and  IA  of  the  Revenue  shaU  be  determined  in  a  manner  neces- 
poration  had  a  net  profit  of  $30,000  Act  of  1938,  and  Chapter  1  and  sub-  sary  clearly  to  reflect  the  true  excess 
upon  all  such  contracts  and  subcontracts  chapter  A  of  Chapter  2  of  the  Internal  Proflt  of  such  contracting  party.*! 
completed  within  the  year  1940.  It  also  Revenue  Code,  and  the  excess-profits  §  17.14  Books  of  account  and  records. 
had  a  net  profit  of  $10,000  upon  other  taxes  imposed  by  section  602  of  the  Rev-  It  is  recognized  that  no  uniform  method 
contracts  completed  within  that  year,  enue  Act  of  1938,  and  subchapter  B  of  of  accounting  can  be  prescribed  for  all 
all  such  contracts  being  for  naval  air-  chapter  2  of  the  Internal  Revenue  Code,  contracting  parties  subject  to  the  provi- 
craft  coming  within  the  scope  of  the  This  credit  is  allowable  for  these  taxes  sions  of  the  Act.  Each  contracting  party 
Act.  For  the  calendar  year  1941  the  only  to  the  extent  that  it  is  affirmatively  is  required  by  law  to  make  a  report  of 
corporation  had  a  net  profit  of  $25,000  shown  that  they  have  been  finally  de-  its  true  profit  and  excess  profit.  Such 
upon  contracts  completed  within  that  termined  and  paid  or  remain  to  be  paid  party  must,  therefore,  maintain  such  ac- 
year.  The  net  loss  of  $50,000  sustained  and  that  they  were  imposed  upon  the  counting  records  as  will  enable  it  to  do 
in  1939  may  be  taken  as  a  credit  against  excess  profit  against  which  the  credit  is  so.  See  section  17.9  of  these  regulations, 
the  net  profit  of  $30,000  realized  in  1940  to  be  made.  In  case  such  a  credit  has  Among  the  essentials  are  the  following: 
upon  the  contracts  for  the  construction  been  allowed  and  the  amount  of  Fed-  (1)  xhe  proflt  or  loss  upon  a  particu_ 
or  manufacture  of  complete  naval  ves-  eral  income  taxes  imposed  upon  the  ex-  lar  contract  or  subcontract  shall  be  ac- 
sels  or  portions  thereof  completed  within  cess  profit  is  redetermined,  the  credit  counted  for  and  ,uU  explained  ln  the 

“„^ar:  but  2£nSfsl,.<?  Previously  allowed  shall  be  accordingly  books  of  account  separately  on  each  con- 

$50,000  minus  $30,000)  may  not  be  adjusted.*t  tract  or  subcontract, 

taken  as  a  credit  in  computing  the  ex-  §  17.12  Failure  of  contractor  to  re-  (2,  Anv  m»thnd. 

cess  profit  realized  upon  the  other  con-  auire  aareement  bv  subcontractor  Everv  v,  2  An\  c®st  met“ods* 

tracts  rnmniPted  in  1940  at  a  net  Drofit  qU  f  V eemeni.oy  suoconiracior.  i^very  h0wever  standard  they  may  be  and  re¬ 
tracts  completed  in  inw  ai  a  net,  prom,  contract  or  subcontract  coming  within  ea.rdiPSc  of  lone  continupd  nracticp  shall 

of  $10,000  or  as  a  credit  in  computing  the  SC0De  of  tho  Act  is  re(mired  bv  the  gaiaies.s  °*  comln“e  ,  practice,  snail 

thp  pxcpss  nrofit  utxm  the  contracts  **  :C  ^  V  •  r.7?  .eJ“.  Dy  me  be  controlled  by,  and  be  in  accord  with, 

tne  excess  prom  upon  tne  comracis  Act  to  contam,  among  other  things,  an  thp  nbipptivps  and  nnrnosps  of  the  Act 

completed  within  the  year  1941  at  a  aereement  bv  the  contracting  Dartv  to  ^  °“Jectlves  and  purposes  of  the  Act 

non  agreement  py  tne  contracting  party  to  and  of  any  regulations  prescribed  there- 

net  pront  oi  ?>zo,uuu.  make  no  subcontract  unless  the  subcon-  under 

Example  (2):  For  the  calendar  year  tractor  agrees—  .  .  ..  . 

1939  the  B  Corporation,  which  keeps  its  <3)  The  accounts  shall  clearly  disclose 

books  and  makes  its  Federal  income  tax  <a>  make  a  report  as  described  in  the  nature  and  amount  of  the  diflerent 
returns  on  a  calendar  year  basis,  sus-  Act-  under  oa‘h  t0  the,  Secretary  of  items  of  cost  of  performing  a  contract 
tained  a  net  loss  of  $10,000  and  a  th?  NavV  uP°n  the  completion  of  the  or  subcontract. 

deficiency  in  profit  of  $35,000  upon  all  s"  ,  th  Tr„„„]rv  In  cases  where  It  has  been  the  custom 

contracts  and  subcontracts  for  naval  air-  determined  bv  the  Treasure  Prl°rly  to  use  so-called  “normal"  rates  of 

craft  and  portions  thereof  coming  within  ,  ’  ...  overhead  expense  or  administrative  ex- 

the  scope  of  the  Act  and  completed  with-  Department,  in  the  manner  and  amounts  Qr  ,.standard„  or  ..normal..  prices 

in  that  year.  On  all  contracts  and  sp^i  f  of  material  or  labor  charges,  no  objec- 

subcontracts  for  naval  aircraft  coming  _u^ontract  for  the  samp  articlp  ®  tion  will  be  made  to  the  use  temporarily 

within  the  scope  and  completed  within  .  f  “  th  DUrDOSe  f  evadine  the  during  the  of  the  con’ 

the  calendar  year  1940  the  B  Corporation  f  th  Apt*  1  g  tract  or  subcontract  of  such  methods  in 

realized  a  net  profit  which  was  $25,000  in  pi?^,S12^s  ,°  e  ^  charging  the  contract  or  subcontract,  if 

excess  of  12  percent  of  the  total  contract  ^  m  .i*  ^  fflVff.spaC  ,  the  method  of  accounting  employed  is 

prices  of  such  contracts  and  subcontracts.  and  t>ooks  of  1  s  °.  a  s’ and  such  as  clearly  to  reflect,  in  the  final  de- 

On  all  contracts  and  subcontracts  for  subdivisions  snail  at  an  times  oe  supject  termination  upon  ^  books  of  account, 

naval  aircraft  coming  within  the  scope  motion  and  audlt  as  provlded  m  ^  ^  proflt  derived  from  ^  ^ 
of  the  Act  and  completed  within  the  cal-  tne  Act*  formance  of  the  contract  or  subcontract 


realized  a  net  profit  which  was  $25,000  in 
excess  of  12  percent  of  the  total  contract  j 
prices  of  such  contracts  and  subcontracts. 


ixe  no  suDcontract  unless  tne  suDcon-  under 

ictor  agrees  (3)  accounts  shajj  dearly  disclose 

(a)  To  make  a  report,  as  described  in  the  nature  and  amount  of  the  different 


of  material  or  labor  charges,  no  objec¬ 
tion  will  be  made  to  the  use  temporarily 
during  the  period  of  performing  the  con- 


of  the  Act  and  completed  within  the  cal-  formance  of  the  contract  or  subcontract 

endar  year  1941  the  B  Corporation  real-  If  a  contracting  party  enters  into  a  and  if  the  necessary  adjusting  entries  are 
ized  a  net  profit  which  was  $20,000  in  subcontract  with  a  subcontractor  who  entered  upon  the  books  and  they  explain 
excess  of  12  percent  of  the  total  contract  fails  to  make  such  agreement,  such  con-  in  full  detail  the  revisions  necessary  to 
prices  of  such  contracts.  The  net  loss  tracting  party  shall,  in  addition  to  its  accord  with  the  facts.  As  to  the  ele- 
No.  123 - 2 
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ments  of  cost,  see  section  17.9  of  these 
regulations. 

All  books,  records,  and  original  evi¬ 
dences  of  costs  (including,  for  example, 
production  orders,  bills  or  schedules  of 
materials,  purchase  requisitions,  pur¬ 
chase  orders,  vouchers,  requisitions  for 
materials,  standing  expense  orders,  in¬ 
ventories,  labor  time  cards,  payrolls,  cost 
distribution  sheets)  pertinent  to  the  de¬ 
termination  of  the  true  profit,  excess 
profit,  deficiency  in  profit,  or  net  loss 
from  the  performance  of  a  contract  or 
subcontract  shall  be  kept  at  all  times 
available  for  inspection  by  internal  reve 
nue  officers,  and  shall  be  carefully  pre 
served  and  retained  so  long  as  the  con¬ 
tents  thereof  may  become  material  in  the 
administration  of  the  Act.  This  provi 
sion  is  not  confined  to  books,  records  and 
original  evidences  pertaining  to  items 
which  may  be  considered  to  be  a  part  of 
the  cost  of  performing  a  contract  or  sub¬ 
contract.  It  is  applicable  to  all  books, 
records  and  original  evidences  of  costs 
of  each  plant,  branch  or  department  in¬ 
volved  in  the  performance  of  a  contract 
or  subcontract  or  in  the  distribution  of 
costs  to  the  contract  or  subcontract. *t 
§  17.15  Report  to  Secretary  of  the 
Navy.  Upon  the  completion  of  a  con¬ 
tract  or  a  subcontract  coming  within  the 
scope  of  the  Act  and  these  regulations, 
the  contracting  party  is  required  to  make 
a  report,  under  oath,  to  the  Secretary  of 
the  Navy.  As  to  the  date  of  completion 
of  a  contract  or  subcontract,  see  section 
17.5  of  these  regulations.  The  Act  re¬ 
quires  that  such  report  shall  be  in  the 
form  prescribed  by  the  Secretary  of  the 
Navy  and  shall  state  the  total  contract 
price,  the  cost  of  performing  the  con¬ 
tract,  the  net  income  from  such  contract, 
and  the  per  centum  such  income  bears  to 
the  contract  price.  The  contracting 
party  shall  also  include  as  a  part  of  such 
report  a  statement  showing — 

(1)  The  manner  in  which  the  indirect 
costs  were  determined  and  allocated  to 
the  cost  of  performing  the  contract  or 
subcontract  (see  section  17.9  of  these 
regulations) ; 

(2)  The  name  and  address  of  every 
subcontractor  with  whom  a  subcontract 
was  made,  the  object  of  such  subcon¬ 
tract,  the  date  when  completed  and  the 
amount  thereof;  and 

(3)  The  name  and  address  of  each 
affiliate  or  other  organization,  trade  or 
business  owned  or  controlled  directly  or 
Indirectly  by  the  same  interests  as  those 
who  so  own  or  control  the  contracting 
party,  together  with  a  statement  showing 
in  detail  all  transactions  which  were 
made  with  such  affiliate  or  other  organ¬ 
ization,  trade  or  business  and  are  per¬ 
tinent  to  the  determination  of  the  excess 
profit. 

A  copy  of  the  report  required  to  be 
made  to  the  Secretary  of  the  Navy  is  re¬ 
quired  to  be  transmitted  by  the  contract¬ 
ing  party  to  the  Secretary  of  the  Treas¬ 
ury.  Such  copy  shall  not  be  transmitted 
directly  to  the  Secretary  of  the  Treasury 


but  shall  be  filed  as  a  part  of  the  annual 
report.  See  section  17.16  of  these  regu¬ 
lations.  *t 

8  17.16  Annual  reports  for  income- 
taxable  years — (a)  General  requirements. 
Every  contracting  party  completing  a 
contract  or  subcontract  within  the  con¬ 
tracting  party’s  income-taxable  year 
ending  after  April  3,  1939  shall  file,  with 
the  collector  of  internal  revenue  for  the 
collection  district  in  which  the  contract¬ 
ing  party’s  Federal  income  tax  return  is 
required  to  be  filed,  annual  reports  on 
the  prescribed  forms  of  the  profit  and 
excess  profit  on  all  contracts  and  subcon¬ 
tracts  coming  within  the  scope  of  the 
Act.  If  any  contracts  or  subcontracts  so 
completed  by  the  contracting  party  were 
entered  into  for  the  construction  or  man¬ 
ufacture  of  any  complete  naval  vessel  or 
any  portion  thereof,  the  profit  and  ex¬ 
cess  profit  on  all  such  contracts  and  sub¬ 
contracts  completed  within  the  income- 
taxable  year  ending  after  April  3,  1939 
shall  be  computed  in  accordance  with  the 
provisions  of  section  17.6  of  these  regula 
tions.  If  any  contracts  or  subcontracts 
so  completed  by  the  contracting  party 
were  entered  into  for  the  construction  or 
manufacture  of  any  complete  naval  air¬ 
craft  or  any  portion  thereof,  the  profit 
and  excess  profit  on  all  such  contracts 
and  subcontracts  completed  within  the 
income-taxable  year  ending  after  April 
3,  1939  shall  be  computed  in  accordance 
with  the  provisions  of  section  17.7  of 
these  regulations.  There  shall  be  in 
eluded  as  a  part  of  the  annual  report  i 
statement,  preferably  in  columnar  form, 
showing  separately  for  each  contract  or 
subcontract  completed  by  the  contracting 
party  within  the  income-taxable  year 
and  covered  by  the  report,  the  total  con¬ 
tract  price,  the  cost  of  performing  the 
contract  or  subcontract  and  resulting 
profit  or  loss  on  each  contract  or  subcon¬ 
tract  together  with  a  summary  state¬ 
ment  showing  in  detail  the  computation 
of  the  net  profit  or  net  loss  upon  each 
group  of  contracts  and  subcontracts  cov¬ 
ered  by  the  report  and  the  amount  of 
the  excess  profit,  if  any,  with  respect  to 
each  group  of  contracts  and  subcontracts 
covered  by  the  report.  A  copy  of  the  re¬ 
port  made  to  the  Secretary  of  the  Navy 
(see  section  17.15  of  these  regulations) 
with  respect  to  each  contract  or  subcon¬ 
tract  covered  in  the  annual  report,  shall 
be  filed  as  a  part  of  such  annual  report. 
In  case  the  income-taxable  year  of  the 
contracting  party  is  a  period  of  less  than 
twelve  months  (see  section  17.1  of  these 
regulations) ,  the  reports  required  by  this 
section  shall  be  made  for  such  period  and 
not  for  a  full  year. 

(b)  Time  for  filing  annual  reports. 
Annual  reports  of  contracts  and  subcon¬ 
tracts  completed  by  a  contracting  party 
within  an  income-taxable  year  ending 
after  April  3,  1939  shall  be  filed  on  or 
before  the  15th  day  of  the  ninth  month 
following  the  close  of  the  contracting 
party’s  income- taxable  year.  It  is  im¬ 
portant  that  the  contracting  party  ren¬ 
der  on  or  before  the  due  date  annual  re 


ports  as  nearly  complete  and  final  as  it  is 
possible  for  the  contracting  party  to  pre¬ 
pare.  An  extension  of  time  granted  the 
contracting  party  for  filing  its  Federal 
income  tax  return  does  not  serve  to  ex¬ 
tend  the  time  for  filing  the  annual  re¬ 
ports  required  by  this  section.  Author¬ 
ity  consistent  with  authorizations  for 
granting  extensions  of  time  for  filing 
Federal  income  tax  returns  is  hereby  del¬ 
egated  to  the  various  collectors  of  in¬ 
ternal  revenue  for  granting  extensions  of 
time  for  filing  the  reports  required  by  this 
section.  Application  for  extensions  of 
time  for  filing  such  reports  should  be 
addressed  to  the  collector  of  internal 
revenue  for  the  district  in  which  the  con¬ 
tracting  party  files  its  Federal  income 
tax  returns  and  must  contain  a  full 
recital  of  the  causes  for  the  delay.*  t 
§  17.17  Payment  of  excess  profit  liabil¬ 
ity.  The  amount  of  the  excess  profit 
liability  to  be  paid  to  the  United  States 
shall  be  paid  on  or  before  the  due  date 
for  filing  the  report  with  the  collector  of 
internal  revenue.  See  section  17.16  of 
these  regulations.  At  the  option  of  the 
contracting  party,  the  amount  of  the  ex¬ 
cess  profit  liability  may  be  paid  in  four 
equal  installments  instead  of  in  a  single 
payment,  in  which  case  the  first  install¬ 
ment  is  to  be  paid  on  or  before  the  date 
prescribed  for  the  payment  of  the  excess 
profit  as  a  single  payment,  the  second 
installment  on  or  before  the  15th  day 
of  the  third  month,  the  third  installment 
on  or  before  the  15th  day  of  the  sixth 
month,  and  the  fourth  installment  on  or 
before  the  15th  day  of  the  ninth  month, 
after  such  date.*t 

§  17.18  Liability  of  surety.  The  surety 
under  contracts  entered  into  after  the 
amendment  of  section  3  (b)  of  the  Act 
on  June  25,  1936  shall  not  be  liable  for 
payment  of  excess  profit  due  the  United 
States  in  respect  of  such  contracts.*! 

§  17.19  Determination  of  liability  for 
excess  profit,  interest  and  penalties ;  as¬ 
sessment,  collection,  payment,  refunds. 
The  duty  of  determining  the  correct 
amount  of  excess  profit  liability  on  con¬ 
tracts  and  subcontracts  coming  within 
the  scope  of  the  Act  is  upon  the  Com¬ 
missioner  of  Internal  Revenue.  Under 
section  3  (b)  of  the  Act,  as  amended, 
and  section  651  of  the  Internal  Revenue 
Code,  all  provisions  of  law  (including 
the  provisions  of  law  relating  to  interest, 
penalties  and  refunds)  applicable  with 
respect  to  the  taxes  imposed  by  Title  I 
of  the  Revenue  Act  of  1934  and  not  in¬ 
consistent  with  section  3  of  the  Act  are 
applicable  with  respect  to  the  assess¬ 
ment,  collection,  or  payment  of  excess 
profits  on  contracts  and  subcontracts 
coming  within  the  scope  of  the  Act  and 
to  refunds  of  overpayments  of  profits 
into  the  Treasury  under  the  Act.  Claims 
by  a  contracting  party  for  the  refund 
of  an  amount  of  excess  profit,  interest, 
penalties,  and  additions  to  such  excess 
profit  shall  conform  to  the  general  re¬ 
quirements  prescribed  with  respect  to 
claims  for  refund  of  overpayments  of 
taxes  imposed  by  Title  I  of  the  Revenue 
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Act  of  1934  and,  if  filed  on  account  of 
any  additional  costs  incurred  pursuant 
to  guarantee  provisions  in  a  contract, 
shall  be  supplemented  by  a  statement 
under  oath  showing  the  amount  and  na¬ 
ture  of  such  costs  and  all  facts  pertinent 
thereto. 

Administrative  procedure  for  the  de¬ 
termination,  assessment  and  collection 
of  excess  profit  liability  under  section  3 
of  the  Act,  sections  650  and  651  of  the 
Internal  Revenue  Code,  and  these  regu¬ 
lations,  and  the  examination  of  reports 
and  claims  in  connection  'therewith  will 
be  prescribed  from  time  to  time  by  the 
Commissioner  of  Internal  Revenue.  *t 
§  17.20  Applicability  of  Treasury  De¬ 
cision  4723,  as  amended.  Treasury  De¬ 
cision  4723, 1 2 *  approved  December  31,  1936, 
by  the  Acting  Secretary  of  the  Treasury 
and  approved  January  6,  1937,  by  the 
Acting  Secretary  of  the  Navy  (C.  B. 
1837-1,  519),  as  amended  by  Treasury 
Decision  4741,*  approved  June  1,  1937,  by 
the  Acting  Secretary  of  the  Treasury  and 
approved  June  3,  1937,  by  the  Secretary 
of  the  Navy  (C.  B.  1937-1,  531),  as 
further  amended  by  Treasury  Decision 
4861,*  approved  September  16,  1938,  by 
the  Acting  Secretary  of  the  Treasury  and 
approved  September  19,  1938,  by  the  Act¬ 
ing  Secretary  of  the  Navy  (I.RB.  1939-39, 
8)  (Part  5  of  Title  26,  Code  of  Federal 
Regulations) ,  and  as  further  amended  by 
Treasury  Decision  4897,4  approved  April 
5,  1939,  by  the  Acting  Secretary  of  the. 
Treasury  and  approved  April  24,  1939,  by 
the  Acting  Secretary  of  the  Navy  (I.R.B. 
1939-18,  12),  is  hereby  superseded  to  the 
extent  inconsistent  with  the  foregoing 
regulations.  Treasury  Decision  4723,  as 
amended,  shall  remain  in  full  force  and 
effect  with  respect  to  all  contracts  and 
subcontracts  completed  prior  to  the  con¬ 
tracting  party’s  first  income-taxable  year 
ending  after  April  3,  1939. 

[seal]  Harold  N.  Graves, 

Acting  Commissioner 
of  Internal  Revenue. 
Approved,  June  16,  1939. 

John  W.  Hanes, 

Acting  Secretary  of  the  Treasury. 
Approved,  June  23,  1939. 

Charles  Edison, 

Acting  Secretary  of  the  Navy. 

[P.  R.  Doc.  39-2209;  Filed,  June  24,  1939; 
12:43  p.  m.l 


TITLE  31— MONEY  AND  FINANCE: 
TREASURY 

OFFICE  OF  THE  SECRETARY 

Part  10 — Regulations  Relating  to  the 
Practice  of  Attorneys  and  Agents 

Section  10.3 5  is  hereby  supplemented 
by  adding  at  the  end  thereof  the  follow¬ 
ing: 


1 2  F.R.  43. 

2  2  F.R.  977. 

'  3  F.R.  2279  DI. 

1 4  F.R.  1693  DI. 

6  4  F.R.  2032  DI. 


(i)  The  qualifications  for  enrollment 
stated  in  subsection  (a)  1  and  2  (begin¬ 
ning  with  the  word  “Persons”  and  end¬ 
ing  with  the  word  “accountants”)  are 
prerequisites  for  general  enrollment  for 
practice  before  the  Treasury  Depart¬ 
ment. 

However,  special  enrollment  for  the 
presentation  of  matters  before  a  par¬ 
ticular  bureau  or  division  may  be  effected 
in  the  following  manner.  An  applicant 
I  for  such  special  enrollment  shall  present 
his  qualifications  to  the  Committee. 
The  Committee  shall  prescribe  an  exam¬ 
ination  for  such  applicant.  If  the  Com¬ 
mittee  is  satisfied  that  the  applicant  is 
possessed  of  the  qualifications  necessary 
to  enable  him  to  render  valuable  services 
to  claimants  and  other  persons  before  I 
the  particular  bureau  or  division  before 
which  he  is  seeking  authorization  to 
practice,  it  shall  issue  to  the  applicant 
an  appropriate  special  enrollment  card. 

Moreover,  authority  for  the  presenta¬ 
tion  of  a  particular  matter  before  the 
Treasury  Qepartment  may  be  effected  in 
the  following  manner.  An  applicant 
for  such  authority  shall  present  his 
qualifications  to  the  Committee.  If  the 
Committee  is  satisfied  that  the  appli¬ 
cant  is  possessed  of  the  qualifications 
necessary  to  enable  him  to  render  val¬ 
uable  services  to  his  principal  in  the 
presentation  of  the  particular  matter  be¬ 
fore  the  Treasury  Department,  it  shall 
issue  to  the  applicant  an  appropriate 
letter  of  authority.  Such  a  letter  of  au¬ 
thority  shall  not  be  necessary,  except  in 
the  case  of  matters  before  the  Bureau 
of  Internal  Revenue,  if  the  officer  or 
employee  of  the  bureau  or  division  be¬ 
fore  whom  appearance  is  made  is  satis¬ 
fied  that  the  person  appearing  is  not 
under  orders  of  suspension  or  disbar¬ 
ment  from  the  Treasury  Department 
and  is  so  clearly  qualified  that  appli¬ 
cation  to  the  Committee  would  be  a 
useless  formality. 

Nothing  in  this  subsection  shall  au¬ 
thorize  any  procedure  to  permit  a  per-  | 
son  to  act  as  a  customhouse  broker 
without  compliance  with  the  require¬ 
ments  of  Department  Circular  No.  559 
(Rules  and  Regulations  Relating  to  Cus¬ 
tomhouse  Brokers) ,  nor  limit  the  rights 
granted  by  such  Circular  No.  559  to  cus¬ 
tomhouse  brokers  to  represent  their 
clients  before  the  Treasury  Department. 

[seal]  Stephen  B.  Gibbons, 

Acting  Secretary  of  the  Treasury. 

[F.  R.  Doc.  39-2208;  Filed.  June  24,  1939; 
11:03  a.  m.] 


TITLE  49— TRANSPORTATION  AND 
RAILROADS 

INTERSTATE  COMMERCE 
COMMISSION 
[No.  240921 

In  the  Matter  of  Proposed  Changes  in 
Rates  and  Regulations  Affecting 
Fourth-Class  Mail  Matter 

Submitted  June  15,  1939.  Decided 
June  22,  1939.  Upon  investigation,  con¬ 


sent  given  to  changes  in  rates  on  certain 
fourth-class  mail  or  parcel-post  matter, 
proposed  by  the  Postmaster  General. 
Nelson  B.  Wentzel  and  John  A.  Brennan 
for  Postmaster  General.  Samuel  N. 
Bradley  for  protestant. 

REPORT  OF  THE  COMMISSION 

By  the  Commission: 

This  proceeding  was  instituted  in  re¬ 
sponse  to  an  application  filed  May  16, 
1939,  by  the  Postmaster  General  pursu¬ 
ant  to  section  7  of  the  postal  act  of  May 
29,  1928,  45  Stat.  941,  942,  U.  S.  Code 
T.  39  section  247.  This  section  relates 
wholly  to  fourth-class  or  parcel-post 
matter,  which  it  defines.  In  addition,  it 
prescribed1  the  rates  applicable  thereto 
for  local  delivery  and  for  delivery  within 
each  of  the  eight  parcel-post  zones.*  It 
further  provides  as  follows: 

The  classification  of  articles  mailable 
as  well  as  the  weight  limit,  the  rates  of 
postage,  zone  or  zones  and  other  con¬ 
ditions  of  mailability  under  this  Act,  if 
the  Postmaster  General  shall  find  on  ex¬ 
perience  that  they  ot  any  of  them  are 
such  as  to  prevent  the  shipment  of  ar- 
|  tides  desirable,  or  to  permanently  ren¬ 
der  the  cost  of  the  service  greater  than 
the  receipts  of  the  revenue  therefrom, 
he  is  hereby  directed,  subject  to  the  con¬ 
sent  of  the  Interstate  Commerce  Com¬ 
mission  after  investigation,  to  reform 
from  time  to  time  such  classification, 
weight  limit,  rates-,  zone  or  zones  or  con¬ 
ditions,  or  either,  in  order  to  promote 
the  service  to  the  public  or  to  insure 
the  receipt  of  revenue  from  such  serv¬ 
ice  adequate  to  pay  the  cost  thereof. 
Hearing  has  been  held.’ 

By  this  application,  as  amended  at  the 
hearing,  the  Postmaster  General  pro¬ 
poses  to  reduce  the  rates  of  postage  on 
individually-addressed  catalogs  and  sim¬ 
ilar  printed  advertising  matter  in  bound 
form,  consisting  of  24  or  more  pages  and 
not  exceeding  10  pounds  in  weight.  As 
a  result  of  the  amendment,  the  protest 
against  the  original  application  filed  by 
the  Whaling  Distributing  Corporation, 
the  only  protestant  in  this  proceeding, 
was  withdrawn.  The  establishment  of 


1  The  rates  prescribed  in  this  section  were 
increased  in  most  instances  and  reduced  in 
some  instances  in  1932,  with  our  consent, 
upon  application  of  the  Postmaster  General. 
Changes  in  Rates  on  Fourth-Class  Mail  Mat¬ 
ter,  182  I.  C.  C.  187. 

2  Rates  of  postage  on  fourth -class  matter 
are  by  the  pound  according  to  distance  or 
zone.  Eight  scales  of  rates  are  provided  as 
follows:  Local,  for  application  to  parcels 
mailed  at  any  post  office  for  local  delivery; 
first  and  second  zones  (same  for  both  zones) 
applicable  on  parcels  for  delivery  to  points 
distant  up  to  150  miles  from  office  of  mail¬ 
ing;  third  zone,  for  deliveries  to  points  dis¬ 
tant  from  151  to  300  miles;  fourth  zone,  to 
points  from  301  to  600  miles;  fifth  zone,  to 
points  from  601  to  1,000  miles;  sixth  zone, 
to  points  from  1,001  to  1,400  miles;  seventh 
zone,  to  points  from  1,401  to  1,800  miles; 
and  eighth  zone,  to  points  over  1,800  miles. 
The  weight  limit  for  single  parcels  is  70 
pounds  for  local  delivery  and  delivery  to  the 
first  three  zones  and  50  pounds  for  delivery 
to  the  other  zones. 

*  4  F.  R.  2157  DI. 
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the  proposed  rates,  therefore,  is  unop¬ 
posed. 

The  present  rates  of  postage  on  cata¬ 
logs  and  similar  printed  advertising 
matter  of  the  description  here  consid¬ 
ered,  weighing  in  excess  of  8  ounces,  are 
the  regular  fourth-class  or  parcel-post 
zone  rates  of  postage  applicable  on  mer¬ 
chandise  and  all  other  fourth-class  mail 
matter.  The  Postmaster  General  states 
that  experience  has  shown  that  for  ap¬ 
plication  on  catalogs  and  similar  printed 
matter  of  the  description  here  consid¬ 
ered  these  rates  “are  such  as  to  pre¬ 
vent  the  shipment  of  articles  desirable.” 
In  the  following  table  are  shown,  in 
cents,  the  present  and  proposed  rates  on 
the  first  pound  to  the  various  zones,  and 
the  proposed  rate  on  each  additional 
pound: 

ZONES 


First  pound: 

Present _ 

Proposed _ 

Each  additional 
pound:  Proposed.. 


The  rates  for  each  additional  pound 
under  the  proposal  are  in  most  instances 
less  than,  and  in  no  instance  in  excess 
of,  those  applicable  for  corresponding 
additional  weight  under  the  present 
rates. 

The  charges,  in  cents,  for  a  four- 
pound  catalog  under  the  present  and 
proposed  rates  are  as  follows: 

ZONES 


Present _ 

Proposed _ 

Difference _ 


0 

«Kl 

m 


•o 

O 

ill 


Catalogs  ordinarily  constitute  a  large 
portion  of  the  business  of  the  Postoffi'ce 
Department.  They  are  usually  tendered 
in  substantial  quantities  made  up  by  the 
mailer  into  sacks  for  certain  States  or 
for  delivery  to  particular  destinations 
They  are  generally  released  during  pe 
riods  of  the  year  when  the  volume  of 
mail  is  light. 

Since  the  present  rates  were  estab 
lished  millions  of  catalogs,  it  was  testi 
fled,  have  been  withdrawn  from  the  mails 
and  distributed  by  other  means.  They 
are  now  shipped  principally  in  freight 
service  by  railroad  or  by  motor  vehicle 
to  various  centers,  and  thence  delivered 
in  private  automobiles,  on  bicycles,  and 
on  foot.  According  to  an  estimate  of 
the  Postoffice  Department,  based  upon 
correspondence  with  postmasters  and  in¬ 


formation  obtained  from  catalog  distrib¬ 
utors,  more  than  12  million  catalogs, 
weighing  in  the  aggregate  45  million 
pounds,  are  now  being  distributed  an¬ 
nually  in  this  manner. 

The  proposed  reduced  rates  are  de¬ 
signed  to  restore  the  forwarding  of  cata¬ 
logs  and  similar  printed  matter,  as  here¬ 
inbefore  described,  to  the  mails,  to  pre¬ 
vent  further  diversion  of  such  mail  mat¬ 
ter,  and  to  attract  new  business.  The 
increased  volume  of  catalogs  and  similar 
printed  matter  which  the  Postmaster 
General  anticipates  will  be  offered  for 
mailing  under  the  proposed  reduced  rates 
will,  it  is  expected,  also  increase  the  de¬ 
mand  for  other  postal  services,  such  as 
first  class,  in  the  form  of  correspondence, 
money  orders,  and  c.  a  d.  business,  as 
well  as  the  shipment  of  merchandise  by 
mail.  The  Postmaster  General  estimates 
that  more  than  $600,000  additional  reve¬ 
nue  will  be  derived  from  the  new  business. 
This  added  revenue  admittedly  will  be 
offset  in  part  by  the  reduction  in  revenue 
that  will  result  under  the  proposed  rates 
on  catalogs  now  handled  by  mail  and  by 
the  increased  expense  incident  to  the 
handling  of  new  business.  It  is  assumed 
that  the  handling  cost  per  unit  will  be 
decreased  with  the  anticipated  larger 
volume  of  business. 

The  showing  made  is  insufficient  for 
the  purpose  of  determining  whether  the 
revenue  from  this  service  under  the  pro¬ 
posed  rates  will  be  adequate  to  pay  the 
cost  thereof.  We  assume,  therefore,  in 
the  absence  of  such  showing,  that  the 
proposed  rates  are  intended  primarily  to 
promote  the  service  to  the  public.  As 
we  construe  the  provision  of  the  postal 
act  hereinbefore  quoted,  the  Postmaster 
General  may  propose  changes  in  rates 
on  fourth-class  or  parcel -post  matter 
either  in  order  to  promote  the  service 
to  the  public  or  to  insure  the  receipt  of 
revenue  from  such  service  adequate  to 
pay  the  cost  thereof,  and  where,  as  here, 
his  proposal  is  based  primarily  upon  the 
first  of  these  two  grounds,  and  the  pro¬ 
posal  is  not  questioned  on  that  ground, 
we  are  of  the  opinion  that  upon  this 
record  we  should  not  withhold  our  con¬ 
sent  because  he  has  not  shown  that  the 
proposed  rates  will  not  be  less  than  the 
cost  of  the  service. 

Our  conclusion,  upon  the  record,  is 
that  our  consent  should  be  given.  We, 
therefore,  pursuant  to  the  statute,  hereby 
give  our  consent  to  the  changes  in  rates 
on  the  fourth-class  mail  matter  herein¬ 
before  described  proposed  by  the  Post¬ 
master  General  and  submitted  to  us  in 
this  proceeding. 

Eastman,  Commissioner,  dissenting: 

The  statute  directs  the  Postmaster 
General,  with  our  consent,  to  reform 
the  “classification,  weight  limit,  rates, 
zone  or  zones  or  conditions,  or  either 
if  he  finds  “that  they  or  any  of  them 
are  such  as  to  prevent  the  shipment  of 
articles  desirable,  or  to  permanently  ren¬ 


der  the  cost  of  the  service  greater  than 
the  receipts  of  the  revenue  therefrom.” 
By  what  standards  we  shall  be  guided  in 
giving  or  withholding  consent  is  not  di¬ 
rectly  stated,  but  is  left  to  be  inferred. 
The  reasonable  inference  is  that  the 
standards  which  the  statute  provides  for 
the  guidance  of  the  Postmaster  General 
must  also  guide  us. 

It  will  be  noted  that  there  are  two  such 
standards  and  that  neither  is  subordi¬ 
nated  to  the  other.  Changes  are  to  be 
made,  if  the  existing  rate  structure  pre¬ 
vents  “the  shipment  of  articles  desir¬ 
able,”  but  such  changes  must  not,  I  take 
it,  result  in  “receipts  of  revenue”  from 
the  traffic  in  question  falling  below  the 
cost  of  the  service”.  Here  we  have  evi¬ 
dence  that  the  present  rates  do  tend  to 
discourage  the  movement  of  the  traffic 
in  question,  but  there  is  an  entire  lack 
of  evidence  that  the  receipts  therefrom, 
if  the  rates  are  reduced  sufficiently  to 
encourage  movement,  will  not  be  less 
than  the  cost  of  the  service.  In  the  ab¬ 
sence  of  such  evidence,  I  am  of  the  opin¬ 
ion  that  we  should  not  give  our  consent. 

I  am  authorized  to  state  that  Com¬ 
missioner  Rogers  joins  in  this  dissent. 

Commissioner  Aitchison,  being  neces¬ 
sarily  absent,  did  not  participate  in  the 
disposition  of  this  proceeding. 

By  the  Commission. 

[seal]  W.  P.  Bartel, 

Secretary. 


[F.  R.  Doc. 


39-2216;  Filed, 
12:16  p.  m.] 


June  26,  1939; 


TITLE  50— WILDLIFE 

BUREAU  OF  BIOLOGICAL  SURVEY 

Part  29 — Individual  National  Wildlife 
Refuges — Plains  Region 

SECTION  29.573  ORDER  PERMITTING  FISHING 
WITHIN  THE  LOWER  SOURIS  MIGRATORY 
WATERFOWL  REFUGE,  NORTH  DAKOTA 

Pursuant  to  regulations  2  and  3  of  the 
regulations  of  the  Secretary  of  Agricul¬ 
ture,  effective  November  24, 1937,1  for  the 
administration  of  national  wildlife  ref¬ 
uges,  it  is  hereby  ordered  that  until  fur¬ 
ther  notice,  in  accordance  with  the  pro¬ 
visions  of  said  regulations,  fishes  may  be 
taken  for  noncommercial  purposes  each 
day  during  the  period  June  16  to  Septem¬ 
ber  15,  both  dates  inclusive,  in  any  year, 
within  certain  waters  of  the  Lower 
Souris  Migratory  Waterfowl  Refuge, 
North  Dakota,  subject  to  conditions  and 
restrictions  herein  specified. 

§  29.573  (a)  Waters  open  to  fishing. 
Waters  of  the  refuge  within  the  NV2NEV4 
Sec.  17,  T.  159  N.,  R.  77  W.,  shall  be  open 
to  hook-and-line  fishing  as  defined  by 
State  law  insofar  as  such  fishing  is  not 
inconsistent  with  the  primary  object  for 
which  the  refuge  was  established.  In 
the  event  that  the  Chief  of  the  Bureau  of 


1  2  FJt.  2537  DI. 
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Biological  Survey  shall  from  time  to 
time  find  that  fishing  in  any  other  waters 
of  the  refuge  may  be  done  without  in¬ 
terfering  with  the  use  of  any  particular 
waters  by  migratory  birds  or  other  wild¬ 
life,  he  may  authorize  fishing  within  such 
waters  during  all  or  part  of  the  period 
specified  in  this  order  and  subject  to  the 
conditions  and  restrictions  of  this  order. 

In  the  event  the  Chief  of  the  Bureau  of 
Biological  Survey  shall  find  that  fishing  j 
in  any  of  the  waters  opened  by  him  to 
fishing  is  unduly  depleting  any  species  of 
fishes  therein  or  is  interfering  with  the 
use  of  these  waters  by  migratory  birds  or 
other  wildlife,  he  may  suspend  the  privi¬ 
lege  of  fishing  in  such  waters. 

§  29.573  (b)  Routes  of  travel.  Per¬ 
sons  entering  the  refuge  for  the  purpose 
of  reaching  waters  thereof  for  fishing 
shall  follow  such  routes  of  travel  as  shall 
from  time  to  time  be  designated  by  the 
officer  in  charge  of  the  refuge. 

§  29.573  (c)  State  fishing  laws.  Any 
person  who  fishes  in  any  waters  of  the 
refuge  must  comply  with  applicable  fish¬ 
ing  laws  and  regulations  of  the  State  of 
North  Dakota,  and  in  the  absence  of  a 
State  law  or  regulation  in  respect  to  the 
number  and  size  of  the  fishes  that  may 
be  taken,  the  Chief  of  the  Bureau  of  Bio¬ 
logical  Survey  may  fix  such  limits. 

§  29.573  (d)  Fishing  permits.  Any 
person  exercising  the  privilege  of  fishing 
within  the  refuge  shall  be  in  possession 
of  a  valid  State  fishing  license  issued  by 
the  State  of  North  Dakota,  if  such  license 
is  required,  and  shall  carry  such  license 
on  his  person  while  fishing,  and  when  re¬ 
quested  to  do  so  shall  exhibit  it  to  any 
representative  of  the  North  Dakota  State 
Department  of  Game  and  Pish  author¬ 
ized  to  enforce  the  game  and  fish  laws  of 
the  State,  or  to  any  representative  of  the 
Bureau  of  Biological  Survey. 

§  29.573  (e)  Use  of  boats.  The  use  of 
boats,  rafts,  or  other  floating  devices 
while  fishing  within  the  waters  of  the 
refuge  is  prohibited. 

§  29.573  (f)  Hook-and-line  fishing. 

Fishing  is  permitted  only  by  the  use  of  I 
hook  and  line,  as  defined  by  State  law, 
in  such  manner  as  will  not  interfere  with 
the  objects  for  which  the  refuge  was 
established.  The  use  of  nets,  seines,  hoop 
nets,  traps,  set  lines,  or  other  similar 
contrivances  is  prohibited.  Commercial 
fishing,  as  defined  by  State  law,  is  pro¬ 
hibited  in  any  waters  of  the  refuge. 

The  order  of  M.  L.  Wilson,  Acting  Sec¬ 
retary  of  Agriculture,  dated  October  5, 
1928,  permitting  fishing  within  the  Lower 
Souris  Migratory  Waterfowl  Refuge, 
North  Dakota,  is  hereby  revoked. 

In  testimony  whereof  I  have  hereunto 
set  my  hand  and  caused  the  official  seal 
of  the  United  States  Department  of  Ag¬ 
riculture  to  be  affixed  in  the  City  of 
Washington  this  23rd  day  of  June  1939. 
t seal ]  M.  L.  Wilson, 

Acting  Secretary  of  Agriculture. 


Notices 


TREASURY  DEPARTMENT. 

Federal  Alcohol  Administration  Divi¬ 
sion. 

Revision  of  Caution  Notice  on  Bottled 
in  Bond  Distilled  Spirits 

To  All  Bottlers  of  Distilled  Spirits: 

It  is  understood  that  under  the  terms 
j  of  Regulations  No.  6,1  Relating  to  Bot¬ 
tling  of  Distilled  Spirits  in  Bond,  issued 
by  the  Bureau  of  Internal  Revenue,  effec¬ 
tive  July  1,  1938,  every  person  bottling 
distilled  spirits  in  bond,  except  for  ex¬ 
port,  has  been  required  to  attach  to  each 
bottle  filled  by  him  a  caution  notice, 
reading  as  follows: 

“This  bottle  has  been  filled  and 
stamped  under  the  provisions  of  the  Act 
of  Congress  entitled  ‘An  Act  to  allow  the 
bottling  of  distilled  spirits  in  bond,’  ap¬ 
proved  March  3,  1897,  as  amended.  Any 
person  who  shall  reuse  the  stamp  affixed 
to  this  bottle,  or  remove  the  contents  of 
this  bottle  without  so  destroying  the 
stamp  affixed  thereto  as  to  prevent  reuse, 
or  who  shall  sell  this  bottle,  or  reuse  it 
for  distilled  spirits,  will  be  liable  to  the 
penalties  prescribed  by  law.” 

A  number  of  certificates  of  approval 
have  been  issued  for  labels  of  domestical¬ 
ly  bottled  distilled  spirits  covering  sets  of 
labels  which  included,  on  the  back 
label,  the  caution  notice  set  forth  above. 
The  Alcohol  Tax  Unit  of  the  Bureau  of 
Internal  Revenue  has  advised  the  Admin¬ 
istration  that  the  wording  required  for 
the  caution  notice  has  been  revised  and 
proprietors  of  bonded  bottling  houses 
have  been  requested  that  when  new  cau¬ 
tion  notices  are  printed  reference  thereon 
should  be  made  to  the  pertinent  provi¬ 
sions  of  the  Internal  Revenue  Code  rather 
than  the  Act  of  March  3,  1897,  as  follows: 

“This  bottle  has  been  filled  and 
stamped  under  the  provisions  of  Sections 
2903-9,  inclusive,  Internal  Revenue  Code. 
Any  person  who  shall  reuse  the  stamp 
affixed  to  this  bottle,  or  remove  the  con¬ 
tents  of  this  bottle  without  so  destroying 
the  stamp  affixed  thereto  as  to  prevent 
reuse,  or  who  shall  sell  this  bottle,  or  re¬ 
use  it  for  distilled  spirits,  will  be  liable 
to  the  penalties  prescribed  by  law.” 

In  revising  the  caution  notice,  it  is  not 
believed  that  bottlers  should  be  required 
to  obtain  new  certificates  of  label  ap¬ 
proval.  This  letter,  therefore,  constitutes 
a  certificate  of  label  approval  for  all 
labels  covered  by  certificates  of  label  ap¬ 
proval  heretofore  issued,  when  so  revised. 
It  does  not,  however,  authorize  any 


change  other  than  the  revision  of  the 
caution  notice  to  be  made  on  such  labels. 

[seal]  W.  S.  Alexander, 

Administrator. 

June  23,  1939. 

[P.  R.  Doc.  39-2202;  Filed,  June  23,  1939; 
3:55  p.  m.] 


DEPARTMENT  OF  LABOR. 

Wage  and  Hour  Division. 

[Administrative  Order  No.  28] 

Appointing  Merle  D.  Vincent,  as  Au¬ 
thorized  Representative  To  Grant  or 
Deny  Applications  for  Special  Cer¬ 
tificates  for  the  Employment  of 
Learners 

By  virtue  of  and  pursuant  to  the  au- 
|  thority  vested  in  me  by  the  Fair  Labor 
Standards  Act  of  1938,  I,  Elmer  F. 
Andrews,  Administrator  of  the  Wage  and 
Hour  Division,  Department  of  Labor, 
hereby  designate  and  appoint  Merle  D. 
Vincent  as  my  authorized  representative 
with  full  power  and  authority  to  grant  or 
deny  applications  for  special  certificates 
for  the  employment  of  learners,  and  to 
sign  and  issue  special  certificates  author¬ 
izing  the  employment  of  learners  pur¬ 
suant  to  the  provisions  of  Section  14  of 
the  Fair  Labor  Standards  Act  of  1938  and 
regulations  Title  29 — Labor,  Chapter  V — 
Wage  and  Hour  Division,  Part  522  (Reg¬ 
ulations  Applicable  to  Employment  of 
Learners  pursuant  to  Section  14  of  the 
Fair  Labor  Standards  Act  of  1938)  .* 
Signed  at  Washington,  D.  C.,  this  24th 
day  of  June  1939. 

Elmer  F.  Andrews, 

Administrator. 

[F.  R.  Doc.  39-2215;  Filed.  June  26,  1939; 

11:24  a.  m.] 


FEDERAL  COMMUNICATIONS  COM¬ 
MISSION. 

[Docket  No.  5658] 

In  the  Matter  of  Rates  of  The  Lorain 
County  Radio  Corporation  for  Radio¬ 
telephone  Service 

ORDER  FOR  HEARING 

At  a  session  of  the  Federal  Communi¬ 
cations  Commission,  held  at  its  office  in 
Washington,  D.  C.,  on  the  20th  day  of 
June,  A.  D.  1939. 

It  appearing  that  there  have  been  filed 
in  the  Federal  Communications  Commis¬ 
sion  tariffs  containing  schedules  stating 
new  charges  and  new  classifications,  reg¬ 
ulations  and  practices  affecting  such 
charges  to  become  effective  on  the  30th 
day  of  June,  1939,  designated  as  follows: 

The  Lorain  County  Radio  Corporation 

Fourth  Revised,  Page  9,  Second  Re¬ 
vised,  Page  10  and  Original,  Page  11,  of 
F.C.C.  No.  2. 


[F 


.  R.  Doc.  39-2205;  Filed,  June  24,  1939; 
10:02  a.  m.] 
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It  is  ordered,  That  the  Commission  on 
its  own  motion,  without  formal  pleading 
enter  upon  a  hearing  concerning  the  law¬ 
fulness  of  the  charges,  and  of  the  regula¬ 
tions,  classifications,  and  practices  stated 
in  the  said  schedules  contained  in  said 
tariffs. 

It  further  appearing  that  said  sched¬ 
ules  make  certain  changes  in  the  rates 
for  radiotelephone  communications  be¬ 
tween  ships  on  the  Great  Lakes  and  land 
radiotelephone  stations,  and  the  rights 
and  interests  of  the  public  appearing  to 
be  injuriously  affected  thereby,  and  it 
being  the  opinion  of  the  Commission 
that  the  effective  dates  of  the  said  sched¬ 
ules  contained  in  the  said  tariffs  should 
be  postponed  pending  a  hearing  and  de¬ 
cision  thereon; 

It  is  further  ordered,  That  the  opera¬ 
tion  of  all  schedules  contained  in  said 
tariffs  be  suspended,  and  that  the  use  of 
the  rates,  charges,  classifications,  regu¬ 
lations,  and  practices  therein  stated  be 
deferred  until  the  30th  day  of  September 
1939  unless  otherwise  ordered  by  the 
Commission,  and  no  change  shall  be  made 
in  such  charges,  classifications,  regula¬ 
tions,  and  practices  during  the  said  period 
of  suspension,  unless  authorized  by  spe¬ 
cial  permission  of  the  Commission. 

It  is  further  ordered,  That  the  charges 
and  the  classifications,  regulations,  and 
practices  thereby  sought  to  be  altered 
shall  not  be  changed  by  any  subsequent 
tariff  or  schedule,  until  this  investigation 
and  suspension  proceeding  has  been  dis¬ 
posed  of  or  until  the  period  of  suspension 
has  expired,  unless  authorized  by  special 
permission  of  the  Commission. 

It  is  further  ordered,  That  a  copy  of 
this  order  be  filed  with  said  schedules  in 
the  office  of  the  Federal  Communications 
Commission,  and  that  copies  hereof  be 
forthwith  served  upon  the  carriers  party 
to  said  schedules  be,  and  they  are  hereby, 
made  respondents  to  this  proceeding; 
and 

It  is  further  ordered,  That  this  pro¬ 
ceeding  be,  and  the  same  is  hereby  as¬ 
signed  for  hearing  at  10:00  a.  m.,  on  the 
24th  day  of  July  1939,  at  the  office  of 
the  Federal  Communications  Commis¬ 
sion,  in  Washington,  D.  C. 

By  the  Commission. 

[seal!  T.  J.  Slowie, 

Secretary. 

IF.  R.  Doc.  39-2203;  Filed,  June  24,  1939; 

9:46  a.  m.J 


[Docket  No.  5659] 

In  the  Matter  of  Radiotelephone  Serv¬ 
ice  Between  Ships  on  the  Great  Lakes 
and  Land  Radiotelephone  Stations 
Providid  by  The  Lorain  County 
Radio  Corporation,  and  Thorne  Don¬ 
nelley,  Doing  Business  as  Donnelley 
Radio  Telephone  Company 

ORDER  FOR  HEARING 

At  a  session  of  the  Federal  Communi¬ 
cations  Commission  held  at  its  office  in 


Washington,  D.  C.  on  the  20th  day  of 
June,  A.  D.  1939, 

The  Commission  having  under  consid¬ 
eration  the  subject  of  radiotelephone 
service,  and  the  charges  therefor,  and 
the  regulations,  classifications,  and  prac¬ 
tices  affecting  the  charges  for  radiotele¬ 
phone  communications  between  ships  on 
the  Great  Lakes  and  land  radiotelephone 
stations, 

It  is  ordered.  That  an  investigation  be, 
and  it  is  hereby  instituted  by  the  Federal 
Communications  Commission,  on  its  own 
motion,  into  and  concerning  the  lawful¬ 
ness  of  the  maximum,  minimum,  and 
precise  basis  of  all  charges  and  of  the 
classifications,  regulations  and  practices 
relating  thereto,  applicable  to  the  trans¬ 
mission  of  radiotelephone  communica¬ 
tions,  with  a  view  to  determining  whether 
the  charges,  and  the  classifications,  reg¬ 
ulations,  and  practices  relating  thereto, 
applicable  to  such  transmissions,  are  in 
any  respect  in  violation  of  the  law,  and 
of  making  such  findings  and  entering 
such  order  or  orders  in  the  premises,  and 
of  taking  such  other  and  further  action 
as  the  facts  and  circumstances  may  ap¬ 
pear  to  warrant; 

It  is  further  ordered.  That  The  Lorain 
County  Radio  Corporation,  Thome  Don¬ 
nelley,  doing  business  as  Donnelley  Radio 
Telephone  Company,  The  American 
Telephone  and  Telegraph  Company,  The 
Lorain  Telephone  Company,  The  Illinois 
Bell  Telephone  Company,  Northwestern 
Bell  Telephone  Company,  The  Ohio  Bell 
Telephone  Company,  and  the  Wisconsin 
Telephone  Company  be  and  are  hereby 
made  respondents  to  this  proceeding, 
that  this  order  be  served  upon  the  re¬ 
spondents,  and  that  notice  to  the  public 
be  given  by  posting  a  copy  of  this  order 
in  the  office  of  the  Secretary  of  the  Com¬ 
mission;  and 

It  is  further  ordered.  That  said  pro¬ 
ceeding  be,  and  it  is  hereby  assigned  for 
hearing  on  the  24th  day  of  July,  A.  D. 
1939  at  10:00  a.  m.,  at  the  office  of  the 
Federal  Communications  Commission, 
Washington,  D.  C. 

By  the  Commission. 

[seal]  T.  J.  Slowie, 

Secretary. 

[F.  R.  Doc.  39-2204;  Filed,  June  24,  1939; 

9:46  a.  m.J 


FEDERAL  TRADE  COMMISSION. 

United  States  of  America — Before 
Federal  Trade  Commission 

At  a  regular  session  of  the  Federal 
Trade  Commission,  held  at  its  office  in 
the  City  of  Washington,  D.  C.t  on  the 
23rd  day  of  June,  A.  D.  1939. 

Commissioners:  Robert  E.  Freer,  Chair¬ 
man;  Garland  S.  Ferguson,  Charles  H. 
March,  Ewin  L.  Davis,  William  A.  Ayres. 


[Docket  No.  3779] 

In  the  Matter  of  Hy-Test  Cement 
Company 

ORDER  APPOINTING  EXAMINER  AND  FIXING 

TIME  AND  PLACE  FOR  TAKING  TESTIMONY 

This  matter  being  at  issue  and  ready 
for  the  taking  of  testimony,  and  pursu¬ 
ant  to  authority  vested  in  the  Federal 
Trade  Commission,  under  an  Act  of  Con¬ 
gress  (38  Stat.  717;  15  U5.CA.,  Section 
41), 

It  is  ordered.  That  John  W.  Addison, 
an  examiner  of  this  Commission,  be  and 
he  hereby  is  designated  and  appointed 
to  take  testimony  and  receive  evidence 
in  this  proceeding  and  to  perform  all 
other  duties  authorized  by  law; 

It  is  further  ordered.  That  the  taking 
of  testimony  in  this  proceeding  begin  on 
Wednesday,  June  28,  1939,  at  ten  o’clock 
in  the  forenoon  of  that  day  (eastern 
standard  time)  in  Room  110,  Custom’s 
House,  Philadelphia,  Pennsylvania. 

Upon  completion  of  testimony  for  the 
Federal  Trade  Commission,  the  examiner 
is  directed  to  proceed  immediately  to  take 
testimony  and  evidence  on  behalf  of  the 
respondent.  The  examiner  will  then 
close  the  case  and  make  his  report. 

By  the  Commission. 

[seal]  Otis  B.  Johnson, 

Secretary. 

[F.  R.  Doc.  39-2206;  Filed,  June  24,  1939; 
10:31  a.  m.] 


United  States  of  America — Before  Fed¬ 
eral  Trade  Commission 

At  a  regular  session  of  the  Federal 
Trade  Commission,  held  at  its  office  in 
the  City  of  Washington,  D.  C.,  on  the 
23rd  day  of  June,  A.  D.  1939. 

Commissioners:  Robert  E.  Freer, 
Chairman;  Garland  S.  Ferguson,  Charles 
H.  March,  Ewin  L.  Davis,  William  A. 
Ayres. 

[Docket  No.  3785] 

In  the  Matter  of  New  York  Diesel  In¬ 
stitution,  Inc.,  a  Corporation,  and 
Henry  M.  Kramrath,  John  L.  Snider, 
Everett  K.  Pangburn,  Richard  B.  Cor¬ 
nell,  Frank  F.  Hayward,  Individu¬ 
ally,  and  as  Officers  of  said  Corpora¬ 
tion. 

order  appointing  examiner  and  fixing 

TIME  AND  PLACE  FOR  TAKING  TESTIMONY 

This  matter  being  at  issue  and  ready 
for  the  taking  of  testimony,  and  pur¬ 
suant  to  authority  vested  in  the  Federal 
Trade  Commission,  under  an  Act  of  Con¬ 
gress  (38  Stat.  717;  15  U.S.C.A.,  Section 
41), 

It  is  ordered.  That  John  W.  Addison, 
an  examiner  of  this  Commission,  be  and 
he  hereby  is  designated  and  appointed 
to  take  testimony  and  receive  evidence 
in  this  proceeding  and  to  perform  all 
other  duties  authorized  by  law; 

It  is  further  ordered.  That  the  taking 
[  of  testimony  in  this  proceeding  begin  on 
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Friday,  June  30,  1939,  at  ten  o’clock  in 
the  forenoon  of  that  day  (eastern  stand¬ 
ard  time)  in  Court  Room  Number  One, 
Federal  Building,  Newark,  New  Jersey. 

Upon  completion  of  testimony  for  the 
Federal  Trade  Commission,  the  exam¬ 
iner  is  directed  to  proceed  immediately 
to  take  testimony  and  evidence  on  behalf 
of  the  respondent.  The  examiner  will 
then  close  the  case  and  make  his  report. 
By  the  Commission. 

[seal!  Otis  B.  Johnson, 

Secretary. 

[P.  R.  Doc.  39-2207;  Filed,  June  24,  1939; 

10:31  a.  m.] 


SECURITIES  AND  EXCHANGE  COM- 
MISSION.* 

United  States  of  America — Before  the 
Securities  and  Exchange  Commission 

At  a  regular  session  of  the  Securities 
and  Exchange  Commission  held  at  its 
office  in  the  City  of  Washington,  D.  C., 
on  the  24th  day  of  June  1939. 

[File  No.  1-251] 

In  the  Matter  of  The  Western  Pacific 
Railroad  Corporation  Common  Stock, 
$100  Par  Value 

ORDER  SETTING  HEARING  ON  APPLICATION  TO 
STRIKE  FROM  LISTING  AND  REGISTRATION 

The  New  York  Stock  Exchange,  pur¬ 
suant  to  Section  12  (d)  of  the  Securities 
Exchange  Act  of  1934,  as  amended,  and 
Rule  X-12D2-1  (b)  promulgated  there¬ 
under,  having  made  application  to  strike 
from  listing  and  registration  the  Com¬ 
mon  Stock,  $100  Par  Value,  of  The  West¬ 
ern  Pacific  Railroad  Corporation;  and 
The  Commission  deeming  it  necessary 
for  the  protection  of  investors  that  a 
hearing  be  held  in  this  matter  at  which 
all  interested  persons  be  given  an  oppor¬ 
tunity  to  be  heard; 

It  is  ordered.  That  the  matter  be  set 
down  for  hearing  at  10  A.  M.  on  Tues¬ 
day,  July  18,  1939,  at  the  office  of  the 
Securities  &  Exchange  Commission,  120 
Broadway,  New  York  City,  and  continue 
thereafter  at  such  times  and  places  as 
the  Commission  or  its  officer  herein  des¬ 
ignated  shall  determine,  and  that  gen-  ! 
eral  notice  thereof  be  given;  and 
It  is  further  ordered,  That  Adrian  C. 
Humphreys,  an  officer  of  the  Commis¬ 
sion,  be  and  he  hereby  is  designated  to 
administer  oaths  and  affirmations,  sub¬ 
poena  witnesses,  compel  their  attend¬ 
ance,  take  evidence,  and  require  the  pro¬ 
duction  of  any  books,  papers,  corre¬ 
spondence,  memoranda  or  other  records 
deemed  relevant  or  material  to  the  in¬ 
quiry,  and  to  perform  all  other  duties  in 
connection  therewith  authorized  by  law. 
By  the  Commission. 

[seal]  Francis  P.  Brassor, 

Secretary. 

[F.  R.  Doc.  39-2213;  Filed,  June  26,  1939; 
11:19  a.  m.j 


United  States  of  America — Before  the 
Securities  and  Exchange  Commission 

At  a  regular  session  of  the  Securities 
and  Exchange  Commission  held  at  its 
office  in  the  City  of  Washington,  D.  C. 
on  the  24th  day  of  June  1939. 

[File  No.  1-305] 

In  the  Matter  of  United  States  Distrib¬ 
uting  Corporation  Common  Stock,  No 
Par  Value 

ORDER  SETTING  HEARING  ON  APPLICATION  TO 
STRIKE  FROM  LISTING  AND  REGISTRATION 

The  New  York  Stock  Exchange,  pur¬ 
suant  to  Section  12  (d)  of  the  Securities 
Exchange  Act  of  1934,  as  amended,  and 
Rule  X-12D2-1  (b)  promulgated  there¬ 
under,  having  made  application  to  strike 
from  listing  and  registration  the  Com¬ 
mon  Stock,  No  Par  Value,  of  United 
States  Distributing  Corporation;  and 
The  Commission  deeming  it  necessary 
for  the  protection  of  investors  that  a 
hearing  be  held  in  this  matter  at  which 
all  interested  persons  be  given  an  oppor¬ 
tunity  to  be  heard; 

It  is  ordered.  That  the  matter  be  set 
down  for  hearing  at  10  A.  M.  on  Thurs¬ 
day,  July  20,  1939,  at  the  office  of  the 
Securities  and  Exchange  Commission,  120 
Broadway,  New  York  City,  and  continue 
thereafter  at  such  times  and  places  as 
the  Commission  or  its  officer  herein  des¬ 
ignated  shall  determine,  and  that  general 
notice  thereof  be  given;  and 
It  is  further  ordered.  That  Adrian  C. 
Humphreys,  an  officer  of  the  Commis¬ 
sion,  be  and  he  hereby  is  designated  to 
administer  oaths  and  affirmations,  sub¬ 
poena  witnesses,  compel  their  attend¬ 
ance,  take  evidence,  and  require  the 
production  of  any  books,  papers,  corre¬ 
spondence,  memoranda  or  other  records 
deemed  relevant  or  material  to  the  in¬ 
quiry,  and  to  perform  all  other  duties  in 
connection  therewith  authorized  by  law. 
By  the  Commission. 

[seal]  Francis  P.  Brassor, 

Secretary. 

[F.  R.  Doc.  39-2212;  Filed.  June  26,  1939; 

11:17  a.  m.] 


United  States  of  America — Before  the 
Securities  and  Exchange  Commission 

At  a  regular  session  of  the  Securities 
and  Exchange  Commission  held  at  its 
office  in  the  City  of  Washington,  D.  C., 
on  the  26th  day  of  June,  A.  D.  1939. 

[File  No.  32-1571 

In  the  Matter  of  Wisconsin  Gas  & 
Electric  Company 

NOTICE  OF  AND  ORDER  FOR  HEARING 

An  application  or  declaration,  pursu¬ 
ant  to  section  6  (b)  or  section  7  of  the 
Public  Utility  Holding  Company  Act  of 
1935,  having  been  duly  filed  with  this 
I  Commission  by  the  above-named  party; 


It  is  ordered.  That  a  hearing  on  such 
matter  be  held  on  July  12,  1939,  at  ten 
o’clock  in  the  forenoon  of  that  day,  at 
the  Securities  and  Exchange  Building, 
1778  Pennsylvania  Avenue,  NW.,  Wash¬ 
ington,  D.  C.  On  such  day  the  hearing- 
room  clerk  in  room  1102  will  advise  as  to 
the  room  where  such  hearing  will  be 
held.  At  such  hearing,  if  in  respect  of 
any  declaration,  cause  shall  be  shown 
why  such  declaration  shall  become  effec¬ 
tive. 

It  is  further  ordered,  That  Willis  E. 
Monty  or  any  other  officer  or  officers  of 
the  Commission  designated  by  it  for  that 
purpose  shall  preside  at  the  hearings  in 
such  matter.  The  officer  so  designated 
to  preside  at  any  such  hearing  is  hereby 
authorized  to  exercise  all  powers  granted 
to  the  Commission  under  section  18  (c) 
of  said  Act  and  to  a  trial  examiner 
under  the  Commission’s  Rules  of  Prac¬ 
tice  to  continue  or  postpone  said  hear¬ 
ing  from  time  to  time. 

Notice  of  such  hearing  is  hereby  given 
to  such  declarant  or  applicant  and  to 
any  other  person  whose  participation  in 
such  proceeding  may  be  in  the  public  in¬ 
terest  or  for  the  protection  of  investors 
or  consumers.  It  is  requested  that  any 
person  desiring  to  be  heard  or  to  be 
admitted  as  a  party  to  such  proceeding 
shall  file  a  notice  to  that  effect  with  the 
Commission  on  or  before  July  7,  1939. 

The  matter  concerned  herewith  is  in 
regard  to  the  issue  and  sale  by  Wiscon¬ 
sin  Gas  &  Electric  Company,  a  subsidi¬ 
ary  of  The  North  American  Company,  a 
registered  holding  company,  of  not  more 
than  46,480  shares  of  Cumulative  Pre¬ 
ferred  stock,  AV2%  Series,  $100  par  value, 
and  not  more  than  $1,500,000  2%% 
Promissory  Note. 

The  Company  proposes  to  issue  and 
sell  the  4*/2%  Preferred  Stock  to  under¬ 
writers,  to  provide  funds  for  the  redemp¬ 
tion  of  46,480  shares  of  its  6%  Preferred 
Stock  now  outstanding  in  the  hands  of 
the  public.  Under  the  proposed  under¬ 
writing  agreement,  the  underwriters  will 
purchase  a  minimum  of  33,425  shares, 
and  will  agree  to  afford  the  holders  of 
the  outstanding  6%  Preferred  Stock  an 
opportunity  for  a  limited  period  prior 
to  the  public  offering  of  the  new  V/2% 
Preferred  Stock  to  purchase  shares  of 
such  stock  in  an  amount  not  exceeding 
the  number  of  shares  of  6%  Preferred 
Stock  held  by  each  stockholder.  If  the 
purchases  of  such  4V2%  Preferred  Stock 
pursuant  to  the  proposed  prior  oppor¬ 
tunity  aggregate  33,425  shares  or  less, 
the  Company  intends  to  provide  addi¬ 
tional  funds  for  such  redemption 
through  a  bank  loan  of  not  more  than 
$1,500,000  to  be  evidenced  by  a  Promis¬ 
sory  Note  bearing  interest  at  the  rate  of 
not  more  than  2%%  per  annum,  and 
payable  in  installments. 

It  is  stated  that  if  all  the  holders  of 
the  outstanding  6%  Preferred  Stock 
purchase  the  new  4 1/2  %  Preferred  Stock 
under  the  proposed  plan,  to  the  full  ex- 
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tent  of  their  present  holdings  of  6% 
Preferred  Stock,  the  Company  would 
have  outstanding  after  the  proposed  fi¬ 
nancing,  46,480  shares  of  4Vi%  Pre¬ 
ferred  Stock,  and  a  bank  loan  of  $194,- 
500. 

By  the  Commission. 

[seal]  Francis  P.  Brassor, 

Secretary. 

[F.  R.  Doc.  39-2214;  Filed,  June  26,  1939; 
11:19  a.  m.] 


United  States  of  America — Before  the 
Securities  and  Exchange  Commission 

At  a  regular  session  of  the  Securities 
and  Exchange  Commission  held  at  its 
'office  in  the  City  of  Washington,  D.  C.,  on 
the  26th  day  of  June,  A.  D.  1939. 

[File  No.  49-222) 

In  the  Matter  of  San  Antonio  Public 
Service  Company 

NOTICE  OF  AND  ORDER  FOR  HEARING 

Declarations  pursuant  to  section  7  of 
the  Public  Utility  Holding  Company  Act 
of  1935,  having  been  duly  filed  with  this 
Commission  by  the  above-named  party; 

It  is  ordered.  That  a  hearing  on  such 
matter  be  held  on  July  10,  1939,  at  10:00 
o’clock  in  the  forenoon  of  that  day,  at 
the  Securities  and  Exchange  Building, 
1778  Pennsylvania  Avenue  NW.,  Wash¬ 
ington,  D.  C.  On  such  day  the  hearing- 
room  clerk  in  room  1102  will  advise  as  to 
the  room  where  such  hearing  will  be  held. 


At  such  hearing,  if  in  respect  of  any 
declaration,  cause  shall  be  shown  why 
such  declaration  shall  become  effective. 

It  is  further  ordered.  That  Edward  C. 
Johnson  or  any  other  officer  or  officers 
of  the  Commission  designated  by  it  for 
that  purpose  shall  preside  at  the  hearings 
in  such  matter.  The  officer  so  designated 
to  preside  at  any  such  hearing  is  hereby 
authorized  to  exercise  all  powers  granted 
i  to  the  Commission  under  section  18  (c) 
of  said  Act  and  to  a  trial  examiner  under 
the  Commission’s  Rules  of  Practice  to 
continue  or  postpone  said  hearing  from 
time  to  time. 

Notice  of  such  hearing  is-  hereby  given 
to  such  declarant  or  applicant  and  to  any 
other  person  whose  participation  in  such 
proceeding  may  be  in  the  public  interest 
or  for  the  protection  of  investors  or  con¬ 
sumers.  It  is  requested  that  any  person 
desiring  to  be  heard  or  to  be  admitted  as 
a  party  to  such  proceeding  shall  file  a 
notice  to  that  effect  with  the  Commis¬ 
sion  on  or  before  July  5,  1939. 

The  matter  concerned  herewith  is  in 
regard  to  the  issue  and  sale  by  San 
Antonio  Public  Service  Company,  a  di¬ 
rect  subsidiary  of  American  Light  & 
Traction  Company,  a  registered  holding 
company  and  indirect  subsidiary  of  The 
United  Light  and  Railways  Company 
and  The  United  Light  and  Power  Com¬ 
pany,  both  registered  holding  companies 
of  45,000  shares  of  6%  Cumulative  Pre¬ 
ferred  Stock,  par  value  $100.00  per  share. 

It  is  stated  that  the  declarant  intends 
to  offer  to  the  holders  of  its  now  out¬ 
standing  8%  and  7%  Preferred  Stock 
I  the  alternative  privilege  of  either  (1) 


exchanging  each  share  of  8%  Preferred 
Stock  of  1925,  7%  Preferred  Stock  of 
1926,  or  7%  Preferred  Stock  of  1927  for 
one  share  of  6%  Cumulative  Preferred 
Stock  of  1939,  plus  $5.00  in  cash,  to¬ 
gether  with  cash  equal  to  accrued  divi¬ 
dends,  or  (2)  purchasing  for  cash  at  the 
par  value  thereof  one  share  of  6%  Cu¬ 
mulative  Preferred  Stock  of  1939  for 
each  share  of  8%  Preferred  Stock  of 
1925,  7%  Preferred  Stock  of  1926,  or  7% 
Preferred  Stock  of  1927,  which  is  not  ex¬ 
changed  pursuant  to  the  Exchange 
Offer. 

The  San  Antonio  Public  Service  Com¬ 
pany  intends  to  redeem  on  September 
30,  1939,  all  of  its  outstanding  30,000 
shares  8%  Preferred  Stock  of  1925, 
10,000  shares  7%  Preferred  Stock  of  1926 
and  5,000  shares  7%  Preferred  Stock  of 
1927,  which  have  not  been  surrendered 
in  exchange  for  6%  Cumulative  Pre¬ 
ferred  Stock.  All  of  the  foregoing  shares 
are  redeemable  at  $105.00  per  share,  plus 
accrued  dividends  to  the  redemption 
date.  Said  redemption  will  require  the 
entire  net  proceeds  realized  by  the  Com¬ 
pany,  plus  other  funds  from  the  Com¬ 
pany’s  treasury.  The  Company  esti¬ 
mates  that  the  amount  of  treasury  funds 
required  in  connection  with  the  issue 
and  sale  of  the  6%  Preferred  Stock  and 
for  the  redemption  and  retirement  of 
the  8%  and  7%  Preferred  Stock  will  not 
exceed  $310,000. 

By  the  Commission. 

[seal]  Francis  P.  Brassor, 

Secretary. 

[F.  R.  Doc.  39-2211;  Filed,  June  26,  1939; 

11:17  a.  m.] 


